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After Kerrigan v. Commissioner of Public Health was filed, 
Connecticut passed a civil union law, making Kerrigan the first marriage 
case to be litigated in the context of a law that granted all the state-based 
rights and responsibilities of marriage to same-sex couples, but placed 
them in a separate legal status.  The resurrection of the discredited 
“separate but equal” doctrine for gay and lesbian couples should have 
made Kerrigan an easy case.  To the contrary, the civil union law posed 
serious risks for plaintiffs’ constitutional challenge to the exclusion from 
marriage, including the possibility that the Supreme Court would view the 
historic progress embodied in that law as an adequate remedy for any 
differential treatment.  At the same time, the civil union law provided 
unique opportunities to advance the plaintiffs’ arguments.  The civil union 
law underscored that same-sex couples are similarly situated to 
heterosexual couples with respect to the laws of marriage.  The fact that 
the legislature had granted every right and benefit of marriage to same-sex 
couples belied any legitimate state justification for the exclusion of same-
sex couples from marriage.  Drawing on analogous cases in the race 
context, plaintiffs highlighted the history of systemic discrimination against 
lesbian and gay people and argued that the civil union law, for all its 
progress, was a vestige of that discrimination.  This Article discusses the 
historical context of the Kerrigan litigation and describes the strategies 
used by the plaintiffs’ lawyers in response to the challenges and 
opportunities created by the passage of the civil union law.  
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From Separate to Equal: Litigating Marriage  
Equality in a Civil Union State 

BENNETT KLEIN∗ & DANIEL REDMAN∗∗ 

I.  INTRODUCTION 

Kerrigan v. Commissioner of Public Health,1 the Connecticut Supreme 
Court case establishing the right to marry for same-sex couples, is unique 
in the history of marriage equality litigation.  It is the first such case to be 
litigated in the context of an existing statute that granted all of the state-
based legal rights, benefits, and obligations of marriage to same-sex 
couples but denied to them the status of marriage, and created instead a 
separate legal category only for gay people called “civil union.”2 

Kerrigan was filed before the passage of the civil union law.3  The 
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discrimination on the basis of sexual orientation, HIV status, and gender identity and expression.  He 
was co-counsel for the plaintiffs in Kerrigan v. Commissioner of Public Health.  The author thanks 
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1 Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407 (Conn. 2008).  Kerrigan ruled that the 
exclusion of same-sex couples from marriage violated the equal protection provisions of the 
Connecticut Constitution, declaring that “[t]o decide otherwise would require us to apply one set of 
constitutional principles to gay persons and another to all others.”  Id. at 482.  It was only the second 
final appellate court (after the California Supreme Court) in any jurisdiction to rule that classifications 
based on sexual orientation must be subjected to heightened judicial scrutiny.  See In re Marriage 
Cases, 183 P.3d 384, 440–46 (Cal. 2008) (concluding that “the classifications and differential treatment 
embodied in the relevant statutes . . . requir[e] that the statutory provisions properly be evaluated under 
the strict scrutiny standard of review”). 

2 The California marriage equality case was litigated in a similar posture. See In re Marriage 
Cases, 183 P.3d at 398 n.2 (“[C]urrent California statutes grant same-sex couples who choose to 
become domestic partners virtually all of the legal rights and responsibilities accorded married couples 
under California law.”).  It was briefed and argued after the Kerrigan litigation was completed and a 
decision from the Connecticut Supreme Court was pending. 

3 The Kerrigan case was filed on August 24, 2004 in New Haven Superior Court.  Before the 
plaintiffs moved for summary judgment on July 28, 2005, the legislature had enacted the civil union 
law, Act Concerning Civil Unions, Pub. Act 05-10, 2005 Conn. Acts 13 (Reg. Sess.) (codified at 
CONN. GEN. STAT. §§ 46b-38aa to 46b-38pp (2009)), which was to take effect on October 1, 2005.  
Kerrigan, 957 A.2d at 413.  Governor Jodi Rell signed the civil union act into law on April 20, 2005.  
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plaintiffs claimed that the denial of marriage infringed on the fundamental 
right to marry and violated the equal protection provisions of the 
Connecticut Constitution by discriminating on the basis of sexual 
orientation and sex.  The civil union law did not change the plaintiffs’ legal 
claims; the plaintiffs never challenged the civil union law’s 
constitutionality.  The civil union law did, however, fundamentally alter 
the framework for the case.  With the passage of the civil union law, the 
essential question became whether the creation of a parallel system for one 
minority group, gay and lesbian citizens, would be viewed through the lens 
of Plessy v. Ferguson or Brown v. Board of Education.4  

The resurrection of a purportedly “separate but equal” system for 
same-sex couples should have made Kerrigan an easy case.  The notion 
that separate can never be equal is now a universally accepted principle of 
our jurisprudence.5  Indeed, aside from civil union-style systems for gay 
and lesbian people, there is no statutory system anywhere in the United 
States today that places one group of the population in a parallel legal 
status. 

Kerrigan, however, was no easy case.  In fact, the civil union law had 
a double-edged impact on plaintiffs’ claims.  The civil union law created 
serious challenges, even perils, for plaintiffs’ constitutional claims, while 
at the same time it opened up significant new opportunities for plaintiffs’ 
litigation strategy.  This Article describes the context in which the 
Kerrigan case arose and the historical, legal, and strategic antecedents that 
made the case possible.  It also examines how the plaintiffs’ attorneys 
addressed the challenges presented by the civil union law. 

II.  THE HISTORICAL AND LEGAL CONTEXT OF KERRIGAN 

It seems astonishing now that the first reported decision on access to 
marriage for same-sex couples in the United States came out just two years 
after the Stonewall Riots.  In the 1971 case of Baker v. Nelson, the 
Supreme Court of Minnesota disposed of a due process and equal 

                                                                                                                          
William Yardley, Connecticut Approves Civil Unions for Gays, N.Y. TIMES, Apr. 21, 2005, at B5, 
available at LEXIS, News Library, NYT File. 

4 Plessy v. Ferguson, 163 U.S. 537, 540 (1896), upheld the constitutionality of a Louisiana statute 
that required “all railway companies carrying passengers in their coaches in that State, [to] provide 
equal but separate, accommodations for the white[] and colored races.”  Brown v. Board of Education 
overruled Plessy’s “separate but equal” doctrine in the field of public education and ruled that 
separation because of race “generates a feeling of inferiority as to their status in the community that 
may affect their hearts and minds in a way unlikely ever to be undone.”  347 U.S. 483, 494–95 (1954).  
As Professor Michael Klarman has pointed out, the logic of Brown was quickly extended to other 
contexts and “led inexorably, albeit gradually, to a presumptive ban on all racial classifications.”  
Michael J. Klarman, Brown and Lawrence (and Goodridge), 104 MICH. L. REV. 431, 451 (2005). 

5 The Connecticut Supreme Court, citing Brown, made this point in the context of sex 
discrimination.  See Evening Sentinel v. Nat’l Org. for Women, 357 A.2d 498, 501 (Conn. 1975) 
(“[T]here can be no such thing as separate but equal.”). 



 

2009] LITIGATING MARRIAGE EQUALITY 1385 

protection challenge to the exclusion of same-sex couples from marriage 
under the federal constitution in a scant two pages.6  The case was brought 
at a time when the history of systemic and harsh discrimination against 
lesbians and gay men had barely been challenged.  In 1971 no state even 
prohibited discrimination on the basis of sexual orientation in basic aspects 
of life such as employment and housing.  Homosexuality was still listed as 
a mental disorder by the American Psychiatric Association,7 and the lives 
of lesbians and gay men were largely invisible in the nation’s courts.  
Baker itself is devoid of any sense of gays and lesbians as people who 
love, take care of each other, and form families.  

The decades between Baker and the next wave of marriage litigation in 
the 1990s saw significant political, social, legal, and demographic changes 
for gays and lesbians in America.  As the historian George Chauncey 
concluded, “[t]he place of lesbians and gay men in American society has 
dramatically changed in the last half century.  The change has been so 
profound that the harsh discrimination once faced by gay people has 
virtually disappeared from popular memory.”8  These changes, although 
admittedly at a very different pace across the country, took place in 
virtually every domain of society, including politics, law, popular culture, 
and even religion.  They were accelerated by the tragedy of the AIDS 
epidemic which made the lives and relationships of lesbian and gay people 
visible in unprecedented ways.  Through news media, television, and 
movies, people saw that gay people formed relationships and took care of 

                                                                                                                          
6 See Baker v. Nelson, 191 N.W.2d 185, 186 (Minn. 1971) (basing its ruling on the notion that 

“[t]he institution of marriage as a union of a man and woman, uniquely involving the procreation and 
rearing of children within a family, is as old as the book of Genesis”).  For other early marriage cases, 
see Jones v. Hallahan, 501 S.W.2d 588, 590 (Ky. 1973), which ruled that “no constitutional sanction or 
protection of the right of marriage between persons of the same sex,” and Singer v. Hara, 522 P.2d 
1187 (Wash. Ct. App. 1974) which stated that 

marriage is so clearly related to the public interest in affording a favorable 
environment for the growth of children that we are unable to say that there is not a 
rational basis upon which the state may limit the protection of its marriage laws to 
the legal union of one man and one woman. 

Id. at 1197. 
7 Homosexuality was listed as a mental disorder in the Diagnostic and Statistical Manual of 

Mental Disorders (DSM) until 1973 when the American Psychiatric Association officially approved a 
revision of the DSM-II removing homosexuality.  See AM. PSYCHIATRIC ASS’N, HOMOSEXUALITY AND 
SEXUAL ORIENTATION DISTURBANCE: PROPOSED CHANGE TO DSM-II, 6TH PRINTING, 44, APA 
DOCUMENT REFERENCE NO. 730008 (1973), available at http://www.psychiatryonline.com/DSMPDF/ 
DSM-II_Homosexuality_Revision.pdf. 

8 GEORGE CHAUNCEY, WHY MARRIAGE?  THE HISTORY SHAPING TODAY’S DEBATE OVER GAY 
EQUALITY 5 (2004).  For accounts of the history of discrimination faced by lesbian and gay people, and 
the significant changes in the last forty years, see CHAUNCEY, supra, at 1–58; see also WILLIAM N. 
ESKRIDGE, JR., GAYLAW: CHALLENGING THE APARTHEID OF THE CLOSET 205–92 (1999); Mary L. 
Bonauto, Ending Marriage Discrimination: A Work in Progress, 40 SUFFOLK U. L. REV. 813, 814–32 
(2007); Mary L. Bonauto, Goodridge in Context, 40 HARV. C.R.-C.L. L. REV. 1, 7 (2005). 
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one another in the face of overwhelming illness and crisis.9  More 
importantly, the AIDS epidemic highlighted the discrimination faced by 
gay people and demonstrated the vulnerabilities couples faced because of 
the lack of any legal protection for same-sex couples.10 

It was in those states where the greatest progress took place that 
advocates decided to bring cases to establish marriage equality.  These 
lawsuits aimed not only to ensure access to a critical social institution, but 
also to establish legal equality regardless of sexual orientation.  This was 
and remains easiest to do in states where aspects and elements of equality 
have already been achieved in the legislature, courts, and public opinion.  
These statutory and cultural stepping stones not only create legal 
protections, but also educate all three branches of government and society 
at large about the lives of gay and lesbian people. 

The Connecticut General Assembly has been at the forefront in 
eliminating aspects of discrimination against gay and lesbian people for 
decades.  In 1969, the General Assembly decriminalized sodomy, thereby 
ending the criminalization of a gay person’s intimate self-expression and 
affection.11  In 1991, Connecticut became only the third state in the country 
to pass a comprehensive gay civil rights law prohibiting discrimination in 
employment, housing, public accommodations and other areas.12  The 
Legislature also recognized that anti-gay prejudice is frequently expressed 
through violence with deleterious effects on the gay community’s sense of 
safety.  Thus it enhanced the penalties for crimes based on actual or 
perceived sexual orientation, among other minority classifications.13  In 
2000, the General Assembly realized the need to address the reality that 
same-sex couples raise children. The General Assembly created an explicit 
process to allow co-parent adoption to assist gay and lesbian (and other 
non-marital) parents with children to formalize legal parent-child 
relationships.14  Two years later, the Legislature authorized the extension 
of limited protections to designate a non-legal family member for hospital 
visitation, transfer of property, and other similar rights.15  

                                                                                                                          
9 See URVASHI VAID, VIRTUAL EQUALITY: THE MAINSTREAMING OF GAY & LESBIAN 

LIBERATION 79–81 (1995) (noting that a “major impact of the AIDS epidemic was to make our lives 
and our political movement more visible than ever”). 

10 See id. at 81 (noting that “[d]iscrimination against gay people began to be reported in the news 
for the first time”). 

11 Act Concerning Revision and Codification of the Substantive Criminal Law, Pub. Act 69-828, 
1969 Conn. Pub. Acts 1554 (Reg. Sess.). 

12 Act Concerning Discrimination on the Basis of Sexual Orientation, Pub. Act 91-58, 1991 Conn. 
Acts 118 (Reg. Sess.) (codified at CONN. GEN. STAT. §§ 46a-81a to 46a-81r (2009)). 

13 Act Concerning Intimidation Based on Bigotry or Bias, Pub. Act 00-72, 2000 Conn. Acts 208 
(Reg. Sess.) (codified at CONN. GEN STAT. §§ 29-7m, 52-571c, 53a-30, 53a-40a, 54-56e (2007)). 

14 Act Concerning the Best Interest of Children in Adoption Matters, Pub. Act 00-228, 2000 
Conn. Acts 1050 (Reg. Sess.) (codified at CONN. GEN. STAT. §§ 45a-724, 45a-731 (2007)). 

15 Act Authorizing the Designation of a Person to Assume Ownership of a Motor Vehicle upon 
the Death of the Owner and Authorizing the Designation of a Person for Certain Other Purposes, Pub. 
 



 

2009] LITIGATING MARRIAGE EQUALITY 1387 

Marriage litigation is not optimal if it is the first time gay and lesbian 
litigants are being heard at the state supreme court.  Two such Connecticut 
cases gave advocates the opportunity to educate the Connecticut Supreme 
Court about gay peoples’ lives and the discrimination they face.  In 1996, 
advocates won a suit in which the court ruled under the state gay rights law 
that the military could not use facilities at the University of Connecticut 
School of Law for recruitment purposes because of the military’s 
discriminatory anti-gay policies.16  In its examination of the extensive 
legislative history of the Gay Rights Law, the court noted the long-standing 
and systemic discrimination experienced by gay and lesbian people as well 
as the continued existence of bias by some legislators.17 

In a 1999 loss, advocates still managed to take a step toward equality 
by using an adoption rights case to educate the justices about the lives of 
same-sex couples.18  In that case, the court declined to permit a same-sex 
partner to execute a second-parent adoption.19  Despite the fact that the 
couple had been together for ten years, planned the birth of the child 
together, and shared parenting responsibilities, the court denied the petition 
because the adoption was not within the scope of the adoption statute.20  
While denying the couple’s claim on statutory construction grounds, the 
court simultaneously observed that the couple had presented a “factual 
record that may warrant sympathetic consideration of their adoption 
application” and noted that the child care experts involved in the case had 
concluded that the adoption would be in Baby Z’s interest.21 

Beyond the legislature and the courts, Love Makes a Family (“LMF”), 
Connecticut’s marriage equality advocacy organization, created a social 
and cultural environment in which marriage equality was viable.  Founded 
in 1999 as an ad hoc coalition to advocate for the passage of second-parent 
adoption legislation after the Baby Z ruling, LMF incorporated in 2000 and 
focused on securing marriage equality in the legislature.  LMF engaged in 
traditional lobbying, but more importantly it organized over one hundred 

                                                                                                                          
Act 02-105, 2002 Conn. Acts 654 (Reg. Sess.) (codified at CONN. GEN. STAT§§ 1-1k, 14-16, 14-49, 
17a-543, 19a-279c, 19a-550, 19a-571, 19a-578, 31-51jj, 54-85d, 54-91c, 54-126a, 54-201 (2007)). 

16 Gay & Lesbian Law Students Ass’n at the Univ. of Conn. Sch. of Law v. Bd. of Trustees, 673 
A.2d 484, 486 (Conn. 1996). 

17 Id. at 498 (quoting Senator George Jepsen as saying “such discrimination is widespread, even 
systemic in our society, because sexual orientation is not protected”); id. at 500 n.5 (quoting opponents 
who voted against the bill for moral reasons or who raised specter of harm to children or that bill would 
result in “an increase in homosexuals moving to Connecticut”). 

18 See In re Adoption of Baby Z, 724 A.2d 1035 (Conn. 1999) (holding same-sex couples are not 
authorized to adopt under CONN. GEN. STAT. § 45a-724).  This decision ultimately led the legislature to 
pass the second parent adoption law.  Act Concerning the Best Interest of Children in Adoption 
Matters, Pub. Act 00-228, 2000 Conn. Acts 1050 (Reg. Sess.) (codified at CONN. GEN. STAT. § 45a-
724 (2007)). 

19 In re Adoption of Baby Z, 724 A.2d at 1056. 
20 Id. at 1055–57. 
21 Id. at 1060. 
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house parties throughout the state for legislators to hear directly from gay 
and lesbian couples about the harm and vulnerability they experienced by 
the exclusion from marriage.  In addition, LMF organized dozens of 
community forums, worked with the news media to provide human interest 
stories about lesbian and gay families, and enlisted supportive clergy and 
faith communities to demonstrate that there was more than one religious 
view in the marriage equality debate.  The stories of committed couples 
describing their families and what marriage meant to them constituted the 
most effective tool in the effort to make the case for equality. These 
advocacy efforts created a potent two-front strategy in Connecticut, with 
GLAD working in the courts and LMF focusing on the legislature and 
public opinion.22 

Finally, it is impossible to discuss the legal and political landscape at 
the time of the Kerrigan filing without noting the impact of recent U.S. 
Supreme Court and sister-state marriage case decisions.  The U.S. Supreme 
Court’s decisions in Romer v. Evans23 and Lawrence v. Texas24 
fundamentally altered how our nation’s courts viewed the constitutional 
rights of lesbian and gay citizens.  The first sentence in Justice Kennedy’s 
opinion in Romer linked class-based legislation against gay and lesbian 
citizens with the discredited Plessy decision.25  Those words signaled a 
new direction for a Court that just over ten years earlier had dismissed a 
gay person’s challenge to criminal sodomy laws as “at best, facetious.”26 

Justice Kennedy’s opinion in Lawrence underscored that gay and 
lesbian citizens must be included in the panoply of constitutional rights 
that all Americans share.  The Lawrence Court held that all adults, 
including lesbian and gay citizens, enjoy a “right to liberty under the Due 
Process Clause [that] gives them the full right to engage in [private sexual] 
conduct without intervention of the government.”27  Emphasizing the 
constitutional protection afforded to decisions around “marriage, 
procreation, contraception, family relationships, child rearing, and 

                                                                                                                          
22 Interview with Anne Stanback, President, Love Makes a Family, via telephone on February 10, 

2009.   
23 See Romer v. Evans, 517 U.S. 620, 635–36 (1996) (striking down on equal protection grounds 

a Colorado constitutional amendment which prohibited the state or any municipality from enacting 
sexual orientation antidiscrimination laws). 

24 See Lawrence v. Texas, 539 U.S. 558, 578 (2003) (holding “right to liberty under the Due 
Process Clause gives [all adults] . . . the full right to engage in [private sexual] conduct . . . without 
intervention of the government”). 

25 See Romer, 517 U.S. at 623 (“One century ago, the first Justice Harlan admonished this Court 
that the Constitution ‘neither knows nor tolerates classes among citizens.’  Unheeded then, those words 
now are understood to state a commitment to the law’s neutrality where the rights of persons are at 
stake.” (citation omitted) (quoting Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., 
dissenting)). 

26 Bowers v. Hardwick, 478 U.S. 186, 194 (1986). 
27 Lawrence, 539 U.S. at 578. 



 

2009] LITIGATING MARRIAGE EQUALITY 1389 

education . . . ‘choices central to personal dignity and autonomy,’”28  
Justice Kennedy declared: “Persons in a homosexual relationship may seek 
autonomy for these purposes, just as heterosexual persons do.”29  
Moreover, Lawrence’s ruling that moral disapproval was not a legitimate 
reason to disadvantage lesbian and gay people removed one of the key 
justifications for anti-gay laws and rulings.  While Lawrence is not a 
panacea and has hardly eliminated anti-gay discrimination, there can be no 
doubt, as Professor Nan Hunter says, that Lawrence was “a breakthrough.  
It ends our wandering in law’s wilderness, uncertain in each case whether 
we would be treated with respect or contempt.  At bottom, Lawrence made 
lesbians and gay men citizens instead of criminals.”30 

By the time Kerrigan was filed in 2004, the contemporary wave of 
marriage equality litigation was already in its second decade.  Three 
watershed legal decisions chart the course of this journey.  First, in 1993, 
the Hawaii Supreme Court held in a groundbreaking decision that the 
exclusion of same-sex couples from marriage discriminates on the basis of 
sex, and the state’s sex-based classification would thus have to be justified 
under a strict scrutiny standard.31 

The second watershed event occurred in Vermont.  In the context of a 
challenge to the state’s exclusion of same-sex couples from marriage, the 
Vermont Supreme Court declared that “plaintiffs are entitled . . . to obtain 
the same benefits and protections afforded by Vermont law to married 
opposite-sex couples.”32  This led to the nation’s first civil union law in 
2000.  Nevertheless, the court stopped short of requiring full equality, 
stating that it would leave for a later day the question whether 
“notwithstanding equal benefits and protections under Vermont law—the 
denial of a marriage license operates per se to deny constitutionally-
protected rights.”33  

Efforts to attain full protection and respect for same-sex couples were 
                                                                                                                          

28 Id. at 574 (quoting Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851 (1992)). 
29 Id.  
30 Nan D. Hunter, Living with Lawrence, 88 MINN. L. REV. 1103, 1137 (2004). 
31 Baehr v. Lewin, 852 P.2d 44, 60–61, 67–68 (Haw. 1993).  At trial after remand, experts 

testified on the state’s childrearing justification for excluding same-sex couples from marriage, 
resulting in a finding that there were no material differences between the quality of parenting by gay 
people and non-gay people that would justify a ban on marriage.  Baehr v. Miike, No. 91-1394, 1996 
WL 694235, at *4–10, *17 (Haw. Cir. Ct. Dec. 3, 1996).  Hawaii amended its constitution in 1998 to 
moot the pending lawsuit.  HAW. CONST. art. I, § 23 (allowing legislature to define marriage narrowly 
to exclude same-sex couples); Baehr v. Miike, No. 20371, 1999 Haw. LEXIS 391, at *5–8 (Haw. Dec. 
9, 1999) (taking notice of constitutional amendment).  

32 Baker v. State, 744 A.2d 864, 886 (Vt. 1999). 
33 Id.  The Baker court allowed the legislature to decide how to remedy the problem.  Id. at 867.  

Significantly, the court understood the claims before it to be “focused primarily upon the consequences 
of official exclusion from the statutory benefits, protections, and security incident to marriage.”  Id. at 
886.  In 2009, the Vermont Legislature passed a law authorizing marriage from same-sex couples, the 
first legislature in the country to do so.  An Act Relating to Civil Marriage, 2009 Vt. Acts & Resolves 
3. 
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transformed by the third watershed event, the Massachusetts Supreme 
Judicial Court’s decision in Goodridge, which declared that same-sex 
couples are entitled to nothing short of equality in marriage.34  Goodridge 
broke a historic barrier that advocates hoped would lead to similar rulings 
in other states where, like Connecticut, the prerequisite building blocks for 
such litigation had been established. 

III.  THE CHALLENGES AND OPPORTUNITIES PRESENTED BY THE CIVIL 
UNION LAW 

The Kerrigan case was filed on August 24, 2004, just over three 
months after the first same-sex marriages began in Massachusetts.  In the 
next legislative session, while the case was still pending in the trial court, 
the Judiciary Committee of the Connecticut General Assembly substituted 
a civil union measure for the marriage equality bill.35  The civil union law 
provides that “[p]arties to a civil union shall have all the same benefits, 
protections and responsibilities under law, whether derived from the 
general statutes, administrative regulations or court rules, policy, common 
law or any other source of civil law, as are granted to spouses in a 
marriage.”36  With passage of this law, Connecticut became only the 
second state in the country to pass a civil union law and the first to do so in 
the absence of a judicial ruling requiring the legislature to act.37 

The plaintiffs briefed the case to the Connecticut Supreme Court in the 
fall of 2006, a bleak time for the marriage equality movement.  Both the 
existence of the civil union law and developments since the Goodridge 
decision presented significant challenges to be addressed. 

First, since the Goodridge decision on November 18, 2003, no other 
state had achieved marriage equality.  In fact, at the time Kerrigan was 
being briefed, marriage cases had been decided by the highest courts in 
New York, Washington, and New Jersey and the intermediate appellate 

                                                                                                                          
34 Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 948 (Mass. 2003). 
35 Act Concerning Marriage Equality, Comm. on Judiciary Raised B. No. 963, 2005 Gen. Assem. 

(Conn. 2005), available at http://www.cga.ct.gov/2005/tob/s/2005SB-00963-R00-SB.htm. 
36 CONN. GEN. STAT. § 46b-38nn (2009). 
37 When the Kerrigan case was being briefed in the Supreme Court, two other states had parallel 

marriage systems for lesbian and gay people.  Act Relating to Civil Unions, No. 91, 2000 Vt. Acts & 
Resolves 72 (codified at VT. STAT. ANN. tit. 15, § 1201 et seq. (2002)) (creating civil unions in 
response to Baker v. State); “California Domestic Partner Rights and Responsibilities Act, ch.421, 
2003 Cal. Stats.89.” CAL. FAM. CODE § 297 et seq. (West 2004) (domestic partnerships).  Since that 
time additional states have passed similar laws.  See Act Concerning Marriage and Civil Unions, ch. 
103, 2006 N.J. Laws 975 (codified at N.J. STAT. ANN. § 37:1–28 et seq. (West Supp. 2008)) (civil 
unions); Act Permitting Same Gender Couples to Enter Civil Unions and Have the Same Rights, 
Responsibilities, and Obligations as Married Couples, ch. 58:1, 2007 N.H. Laws 57 (effective Jan. 1, 
2008) (codified at N.H. REV. STAT. ANN. § 457-A:1 et seq. (LexisNexis Supp. 2008)) (civil unions); 
Act effective July 22, 2007, ch. 156, 2007 Wash. Sess. Laws 616 (codified at WASH. REV. CODE ANN. 
§ 26.60.010 et seq. (West Supp. 2008)) (domestic partnerships). 



 

2009] LITIGATING MARRIAGE EQUALITY 1391 

court in California, and there had been a steady drumbeat of losses.38  
Moreover, by 2006, twenty states had passed constitutional amendments 
limiting marriage to a man and woman and an additional thirty-five had 
passed statutory limitations.  While we fully believed that the Connecticut 
Supreme Court would reach its own conclusions based on the Connecticut 
Constitution, each negative ruling increased pressure to regain momentum.  
At the same time, we feared that the accumulating precedent would make it 
harder for a court to become the second state granting marriage to same-
sex couples, a development that was so necessary in the post-Goodridge 
world. 

Second, the passage of the civil union law itself was potentially very 
hazardous for the plaintiffs’ arguments.  Connecticut had just made historic 
progress in creating protections for gay and lesbian families by granting 
them every right and benefit of marriage.  In the face of the legislative 
quantum leap of progress that the civil union law represented, we were 
arguing that the state was discriminating against gay and lesbian citizens.  
We characterized civil unions as the resurrection of the discredited 
“separate but equal” doctrine just for lesbian and gay people.  To some, 
this characterization came across as ungrateful.  To others, we were 
quibbling about simply a name or what something is called.  The state 
argued that “a difference in name alone between the [s]tate’s identical 
statutory schemes for marriage and civil unions is simply not differing 
treatment of constitutional magnitude.”39  The trial court agreed, ruling that 
in light of the passage of the civil union law, nomenclature is 
inconsequential for purposes of constitutional rights and that the plaintiffs 
could not show “legal harm” because they were in fact treated equally to 
different-sex couples.40 

The historic progress in the civil union law also gave rise to a 
vulnerability in the Plessy analogy.  The segregation law at issue in Plessy 
only served to harm and discriminate against African-Americans.  It was 
not as if African-Americans had previously been disallowed from boarding 
trains at all, but now were permitted, albeit in separate cars.  With civil 
unions, gay people were, in a sense, being let on the train for the first time 

                                                                                                                          
38 See Hernandez v. Robles, 855 N.E.2d 1, 5 (N.Y. 2006) (holding state constitution “does not 

compel recognition of marriages between members of the same sex”); Lewis v. Harris, 908 A.2d 196 
(N.J. 2006) (failing to find same-sex marriage to be a fundamental right); Andersen v. King County, 
138 P.3d 963 (Wash. 2006) (deciding state legislature has power to limit marriage to opposite-sex 
couples); In re Marriage Cases, 49 Cal. Rptr.3d 675 (Cal. Ct. App. 2006), rev’d, 183 P.3d 384 (Cal. 
2008) (finding statutes limiting marriage to opposite-sex couples are constitutional). 

39 Brief of Defendant-Appellees at 14, Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407 (Conn. 
2008) (No. 17716).  

40 Kerrigan v. State, 909 A.2d 89, 95, 100 (Conn. Super. Ct. 2006), rev’d, 957 A.2d 407 (Conn. 
2008) (declining to conduct any constitutional analysis because civil union law “create[d] an identical 
set of legal rights in Connecticut for same sex couples and opposite sex couples” and difference in 
nomenclature is inconsequential). 
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by the grant of rights in the marriage laws.  Plaintiffs’ challenge was to 
make sure that the court understood that while this was true progress, a 
separate system nonetheless was impermissible and only intended to 
relegate gay and lesbian citizens to an inferior status. 

Third, though not unique to Kerrigan, the preconceived construction of 
our social order that marriage simply is a relationship between a man and a 
woman presented an ongoing challenge.  In some sense, the move toward 
equality for gay and lesbian people bumped up against social constructs 
and assumptions so much a part of our culture that people did not even 
think about them.  Other types of deeply held assumptions had affected 
women and racial minorites in their efforts to achieve equality.  For 
example, coverture and the legal subordination of women were once 
accepted without thought as a natural and essential component of marriage.  
Until economic forces finally mandated its dissolution under the Married 
Women’s Property Act, legal equality between spouses was dismissed as 
inconceivable.41  Similarly, separating the races was once considered to be 
a natural part of the social order and was considered an intrinsic part of 
marriage law as enacting what nature or God dictated.42 

If one’s world view was that marriage simply was between a man and 
woman, then one would not view a “separate” and purportedly equal legal 
status for same-sex couples as discrimination.  Indeed, the notion that 
marriage could only be between a man and a woman was the central 
feature of the state’s argument and the string of losses in marriage 
litigation cases post-Goodridge.43 

                                                                                                                          
41 See Mathewson v. Mathewson, 63 A. 285, 288 (Conn. 1906) (“In 1878 it was enacted that ‘all 

property hereafter acquired by any married woman shall be held by her to her sole and separate use.’”); 
NANCY F. COTT, PUBLIC VOWS: A HISTORY OF MARRIAGE AND THE NATION 11–12 (2000) (describing 
effects of coverture). 

42 See Loving v. Virginia, 388 U.S 1, 3 (1967) (quoting trial court) (“Almighty God created the 
races . . . and he placed them on separate continents. . . . The fact that he separated the races shows that 
he did not intend for the races to mix.”). 

43 See Brief of Defendant-Appellees, supra note 39, at 22–23 (“[G]iven the universally 
understood definition of marriage as the union of one man and one woman, the right that the plaintiffs 
are asserting cannot be ‘the right to marry’ because they do not seek to enter into a union of one man or 
one woman.”); id. at 56 (“Connecticut’s long-held understanding of marriage as the union of one man 
and one woman . . . is consistent with the definition of marriage in every other state in the nation except 
Massachusetts.”); see also Hernandez, 855 N.E.2d at 8 ( “[While i]t is true that there has been serious 
injustice in the treatment of homosexuals . . . the traditional definition of marriage is not merely a by-
product of historical injustice.  Its history of a different kind. . . . Until a few decades ago, it was an 
accepted truth for almost everyone who ever lived, in any society in which marriage existed, that there 
could be marriages only between participants of different sex.  A court should not lightly conclude that 
everyone who held this belief was irrational, ignorant or bigoted.  We do not so conclude.”); Andersen, 
138 P.3d at 987 (“State law has always been . . . that marriage is between a man and a woman.  [The 
statutory restriction of marriage to man and woman] reaffirms what has historically been the law of 
Washington and the historical and continuing understanding of its citizens . . . .”); In re Marriage 
Cases, 49 Cal. Rptr.3d at 685 (“It is . . . beyond dispute that our society has historically understood 
‘marriage’ to refer to the union of a man and woman.”); Lewis, 908 A.2d at 200 (refusing to “presume 
that a separate statutory scheme, which uses a title other than marriage, contravenes equal protection 
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Finally, one principle of equal protection law under a rational basis 
level of review holds that the state may sometimes permissibly “take one 
step at a time” addressing a problem, without necessarily violating the 
equal protection provisions of the constitution, simply because it has not 
solved every problem in toto.44  If the case were decided under rational 
basis review, this incrementalist principle might be a tempting way to 
jettison plaintiffs’ constitutional claims, given that Connecticut had just 
taken the historic step of granting all of the protections and obligations of 
the state’s marriage laws to same-sex couples. 

The attorneys’ for the plaintiffs in Kerrigan developed approaches 
both to respond as best as possible to these challenges and also to 
capitalize on the opportunities presented by the civil union law.  First, we 
pressed the analogy to race discrimination cases as the clearest legal 
doctrine for the impermissibility of civil unions.  From the perspective of 
plaintiffs’ counsel, the civil union law should have been dispositive of the 
constitutional claims in Kerrigan.  While the civil union law represented 
historic progress and critical legal protections for same-sex couples, its 
denial of marriage could only be understood as a modern day “separate but 
equal” system for gay and lesbian citizens, with all the harms that such a 
system brings.  The argument that the tangible legal rights conferred by the 
civil union law vitiated any constitutional infirmity in the denial of the 
status of marriage is strikingly similar to Plessy’s language and rationale.  
The Plessy Court concluded that “[w]hen the government, therefore, has 
secured to each of its citizens equal rights before the law and equal 
opportunities for improvement and progress, it has accomplished the end 
for which it was organized and performed all of the functions respecting 
social advantages with which it is endowed.”45  Indeed, the trial court 
ruling in Kerrigan was eerily similar to Plessy.46 

The plaintiffs in Kerrigan did not compare the histories of 
discrimination experienced by African-Americans and gay and lesbian 
people in this country.  We recognized that the historical experiences of 
                                                                                                                          
principles, so long as the rights and benefits of civil marriage are made equally available to same-sex 
couples”). 

44 See City Recycling, Inc. v. State, 778 A.2d 77, 92 (Conn. 2001) (“Our conclusion is consistent 
with our prior statement that ‘a state, consistent with the equal protection clause, may take one step at a 
time, addressing itself to the phase of the problem which seems most acute to the legislative mind.’”) 
(quoting Barton v. Ducci Elec. Contractors, Inc., 730 A.2d 1149, 1164 (Conn. 1999)). 

45 Plessy v. Ferguson, 163 U.S. 537, 551 (1895) (quoting People ex rel. King v. Gallagher, 93 
N.Y. 438, 448 (1883)). 

46 Compare Kerrigan v. State, 909 A.2d 89, 97 (Conn. Super. Ct. 2006), rev’d, 957 A.2d 407 
(Conn. 2008) (“[Alt]hough the plaintiffs may feel themselves to be relegated to a second class status, 
there is nothing in the text of the Connecticut statutes that can be read to place the plaintiffs there.”), 
with Plessy, 163 U.S. at 551 (“We consider the underlying fallacy of the plaintiff’s argument to consist 
in the assumption that the enforced separation of the two races stamps the colored race with a badge of 
inferiority.  If this be so, it is not by reason of anything found in the act, but solely because the colored 
race chooses to put that construction upon it.”). 
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gays of all races and African-Americans of all sexual orientations are 
rooted in very different stories of oppression.  Comparisons that fail to 
identify and recognize this reality have evoked harsh criticism.47  But there 
was a time when our laws condoned the legal separation of blacks and 
whites.  The race discrimination cases remedying that system have become 
the legal paradigm for the constitutional promise of equality.  Plessy, of 
course, is one of the most repudiated decisions in our nation’s 
constitutional history.  Brown, in contrast, as Professor Michael Klarman 
has described, is “sacrosanct,” “an American icon,” and “[n]o 
constitutional theory is taken seriously unless it can accommodate the 
result in Brown.”48  

Second, if the civil union law was to be used as a club against our 
constitutional arguments, we decided that we needed to do more than argue 
that civil unions are not an adequate substitute for marriage.  Rather, we 
needed to use the civil union law itself to make the affirmative case for an 
equal protection violation.  The core of equal protection doctrine ensures 
that the state may not treat similarly situated individuals differently without 
adequate justification.  We argued that the civil union law itself is an 
acknowledgement that lesbian and gay couples are identically situated to 
heterosexual couples with respect to the laws of marriage.  After all, the 
legislature was making the entire legal architecture of marriage applicable 
to same-sex couples.  This could only be understood as a legislative 
determination that sex and sexual orientation are irrelevant to the laws of 
marriage.  Because the “similarly situated” requirement of equal protection 
analysis is frequently the stumbling block for plaintiffs, we hoped that this 
argument would convey to the court that the legislature had already 
established a crucial aspect of the plaintiffs’ case.  

Third, it was critical to properly frame the key question at issue.  The 
state wanted to frame the question by asking whether there really is a 
difference between marriage and civil union.  While we had powerful 
arguments—civil unions notwithstanding—that same-sex couples were 
disadvantaged by the denial of the prestige, dignity, respect, familiarity, 
and personal meaning that marriage provides, we wanted to refocus the 
court on the lack of any legitimate reason for creating a separate status in 
the first place.  We wanted to frame the question as: When the state has an 
                                                                                                                          

47 See, e.g, Jasmyne A. Cannick, Editorial, The Gay/Black Divide, L.A. TIMES, Nov. 8, 2008, at 
A23, available at LEXIS, News Library, LAT File (“Some people seem to think that homophobia 
trumps racism, and that winning the battle for gay marriage will symbolically bring about equality for 
everyone.  That may seem true to white gays, but as a black lesbian, let me tell you: There are still too 
many inequalities that exist as it relates to my race for that to ever be the case.”); Irene Monroe, Gay is 
Not the New Black, HUFFINGTON POST, Dec. 16, 2008, http://www.huffingtonpost.com/irene-
monroe/gay-is-emnotem-the-new-bl_b_151573.html (pointing out that flippant comparisons between 
the African-American civil rights movement and the gay rights movement—specifically as it relates to 
marriage equality—obscures the history of racism within the LGBT rights movement itself). 

48 Klarman, supra note 4, at 488. 
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existing structure for granting the very rights that the legislature wanted to 
grant to same-sex couples, what possible justification could the legislature 
have for creating a separate status for one minority group?  This focus 
allowed us to emphasize the lack of any real reason for the separate and 
different approach for same-sex couples alone, leaving prejudice as the 
only explanation for the separate status.  

Fourth, it became increasingly important to focus the court’s attention 
on the harsh oppression and systematic discrimination against gay people 
in our culture over the last century, much of it so recent to be in the 
memory of most adults.  For example, until 1961, it was a crime in every 
state for lesbians and gay men to engage in intimacy with loved ones.49 
Police once raided gay establishments and arrested people on disorderly 
conduct charges merely for congregating and socializing.50  Until the 
1970s, the mental health establishment and society at large regarded 
lesbians and gay men as mentally ill and sexually and morally perverted.51  
Lesbians and gay men have been subjected to widespread employment 
discrimination (including by the federal government)52 and are among the 
most frequent victims of hate crimes.53 

This history of discrimination, described in both plaintiffs’ brief and 
the amicus curiae brief submitted by professors of history and family law, 

                                                                                                                          
49 See Lawrence v. Texas, 539 U.S. 558, 572 (2003) (“[B]efore 1961 all 50 States had outlawed 

sodomy, and that at the time of the Court's decision [in Bowers] 24 States and the District of Columbia 
had sodomy laws.”) (citing Bowers v. Hardwick, 478 U.S. 186, 192–93 (1986)). 

50 See ESKRIDGE, supra note 8, at 63–64 (discussing different police tactics for ferreting out and 
arresting homosexuals). 

51 In the 1960s and 1970s there was virtual unanimity in the psychiatric profession that 
homosexuality was pathological.  See RONALD BAYER, HOMOSEXUALITY AND AMERICAN PSYCHIATRY 
38 (1981); JOHN D’EMILIO, SEXUAL POLITICS, SEXUAL COMMUNITIES 42–43 (2d ed. 1983) (recounting 
1950 U.S. Senate hearings into “alleged employment of homosexuals ‘and other moral perverts’ in 
government”).  The Committee Report noted, “Indulgence in acts of sex perversion weakens the moral 
fiber of the individual.”  Id. at 42.  The report further added that “[o]ne homosexual can pollute a 
Government office.”  Id. at 43; see also Boutilier v. INS, 387 U.S. 118, 122 (1967) (noting that 
Congress intended phrase “‘psychopathic personality’ . . . to effectuate its purpose to exclude from 
entry all homosexuals and other sex perverts”). 

52 In 1953, the Eisenhower administration issued Executive Order 10,450, which urged the 
dismissal of all government employees who were “sex perverts,” including homosexuals, from both the 
civilian and military branches of the federal government and federal contractors.  Exec. Order No. 
10,450, 18 Fed. Reg. 2489 (Apr. 29, 1953); see also Patricia A. Cain, Litigating for Lesbian and Gay 
Rights: A Legal History, 79 Va. L. Rev. 1551, 1566 (1993) (“Shortly after his inauguration in 1953, 
President Eisenhower issued Executive Order 10,450 calling for the dismissal of all government 
employees who were ‘sex perverts.’”).  This ban remained in effect until 1975.  In addition, the law 
often denied openly gay people occupational licenses, for example, in the health care, legal, and 
teaching fields, based on homosexuality as evidence of moral turpitude.  See HUNTER ET AL., THE 
RIGHTS OF LESBIANS AND GAY MEN 23–24 (3rd ed. 1992) (“In the past, before the modern gay rights 
movement, the ‘good moral character’ requirement posed a problem for any lesbian or gay man since . . 
. homosexuality was automatically assumed to preclude a finding of moral fitness.”). 

53 In Connecticut, the percentage of total anti-gay hate crimes doubled from 8.6% of all hate 
crimes in 2000 to 16.4% in 2003.  FBI, HATE CRIME STATISTICS at 26 (2000), available at 
http://www.fbi.gov/ucr/cius_00/hate00.pdf; FBI, HATE CRIME STATISTICS at 30 (2003), available at 
http://www.fbi.gov/ucr/03hc.pdf. 
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was essential for the Kerrigan case.54  It is only by understanding this 
history that one can perceive how the separation of gay and lesbian people 
enshrined in the civil union law was a vestige of discrimination rather than 
an acceptable solution to provide rights.  Likewise, awareness of the fact 
that the intimacy of gay and lesbian people has been criminalized and their 
relationships completely unrecognized in recent history is required to 
understand that denying gay and lesbian people access to the social 
institution that defines family and placing them in a separate, exclusive 
class is stigmatizing and injurious.  It is only through this history that one 
can appreciate that the civil union law was akin to Plessy v. Ferguson. 

IV.  CONCLUSION 

That civil unions could be passed by the legislature, defended by the 
state,55 and endorsed as equality by the trial court in Kerrigan56 simply 
revealed that, despite significant progress in Connecticut, gay and lesbian 
people were not then regarded on the same legal, social, or cultural footing 
as heterosexuals.  If they had been, a civil union-type compromise would 
have been politically intolerable.  The Kerrigan decision will be influential 
as the second final appellate court establishing heightened scrutiny for 
sexual orientation-based classifications and for its insightful and creative 
discussion of the nature and roots of anti-gay discrimination.  Its lasting 
power, however, is its clear declaration of the legal equality of gay and 
lesbian citizens. 

 

                                                                                                                          
54 Brief of Plaintiff-Appellants, Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407 (Conn. 2008) 

(No. 17716); Brief of Professors of History and Family Law as Amici Curiae Supporting Appellant, 
Kerrigan, 957 A.2d 407 (No. 17716). 

55 Brief of Defendant-Appellees, supra note 39, at 14 (“As the trial court properly concluded in 
the present case, the same is true here—a difference in name alone between the State’s identical 
statutory schemes for marriage and civil unions is simply not differing treatment of a constitutional 
magnitude.”). 

56 Kerrigan v. State, 909 A.2d 89, 95, 98–99 (Conn. Super. Ct. 2006), rev’d, 957 A.2d 407 (Conn. 
2008).  


