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The U.S. Supreme Court’s recent decisions in Graham v. Florida, Miller v. 

Alabama, and Montgomery v. Louisiana place categorical Eighth Amendment limits 

on sentences for children. Together, the decisions require that sentences for children 

provide “a meaningful opportunity for release based on demonstrated maturity and 

rehabilitation”—except in the rarest of homicide cases where the sentencer determines 

that the child is “irreparably corrupt” and rehabilitation is impossible. Twenty-six 

states have enacted statutes responding to the Court’s decisions, and there has been 

extensive litigation nationwide. After a first wave of litigation that largely focused on 

the scope of the Court’s categorical holdings, a new wave of litigation is beginning to 

examine what procedures are required to ensure proportionate sentences under the 

Eighth Amendment. In the past several years, parole boards in some states have 

started holding hearings for juvenile offenders, and many juveniles have been 

sentenced or resentenced. States have adopted a range of approaches. In providing a 

“second look” for juveniles, some states are simply using existing parole systems, 

whereas other states have reformed their parole practices for juveniles or created 

special mechanisms for sentencing review through the courts. With respect to 

sentencing hearings, some states have adopted special procedures for serious juvenile 

cases. Other states have provided little guidance to sentencing courts. With these 

“second look” and sentencing proceedings underway, advocates have started to 

challenge the procedures that states are using. As a result, numerous questions are 

arising, including: Are state parole boards in fact providing a “meaningful 

opportunity” for release to juveniles based on demonstrated maturity and 

rehabilitation? Are courts conducting sentencing hearings in compliance with the 

Constitution? Advocates should continue to push for reforms to parole and sentencing 

processes for children as these reforms will likely improve outcomes for children and 

may ultimately lead to better procedures and outcomes for adults. Indeed, some states 

have already extended juvenile reforms to young adults. 
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Procedures for Proportionate Sentences: 

The Next Wave of Eighth Amendment  

Noncapital Litigation 

SARAH FRENCH RUSSELL* & TRACY L. DENHOLTZ** 

I. INTRODUCTION 

With its 2010 decision in Graham v. Florida, the U.S. Supreme Court 

placed categorical Eighth Amendment limits on noncapital sentences for 

the first time.1 Graham prohibits life-without-parole sentences for children 

in nonhomicide cases and requires states to provide in these cases a 

“meaningful opportunity to obtain release based on demonstrated maturity 

and rehabilitation.”2 In 2012, the Court decided Miller v. Alabama, and 

again set a categorical Eighth Amendment limit—prohibiting mandatory 

life-without-parole sentences for all children and requiring sentencers to 

give mitigating effect to the circumstances and characteristics of youth 

when children face life without parole.3 In 2016, the Court held in 

Montgomery v. Louisiana that Miller applies retroactively because it sets 

substantive limits on sentences for children.4 In particular, “sentencing a 

child to life without parole is excessive for all but ‘the rare juvenile 

offender whose crime reflects irreparable corruption.’”5 Together, the three 

decisions require that sentences for children provide “a meaningful 

opportunity for release based on demonstrated maturity and 

rehabilitation”—except in the rarest of homicide cases where the sentencer 

determines that the child is “irreparably corrupt” and rehabilitation is 

impossible. 

Twenty-six states have enacted statutes responding to these Supreme 

Court decisions, and there has been extensive litigation in lower courts 

                                                                                                                          
* Professor of Law, Quinnipiac University School of Law. Both authors would like to thank 

members of the Quinnipiac University School of Law’s faculty forum and Deborah Russell for their 

helpful comments on earlier drafts. Thank you also to the editors of the Connecticut Law Review for 

planning a terrific symposium and for their help in preparing this article for publication. 
** Juvenile Justice Fellow, Quinnipiac University School of Law. Thank you to Steven, Jennifer, 

Eric, and Melissa Denholtz for your endless encouragement.  
1 Graham v. Florida, 560 U.S. 48, 74–75 (2010).   
2 Id. at 75.  
3 Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012).  
4 Montgomery v. Louisiana, 136 S. Ct. 718, 732 (2016). 
5 Id. at 734 (quoting Miller, 132 S. Ct. at 2469). 
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nationwide.6 The first wave of litigation largely focused on the scope of the 

Court’s categorical holdings, with lower courts considering questions such 

as: How long is a “life” sentence? Which crimes are “nonhomicides”? Do 

the decisions apply retroactively?7 

A new wave of litigation is beginning to examine what procedures are 

required to ensure proportionate sentences under the Eighth Amendment.  

Across the country, states are using a range of approaches. In providing a 

“second look” for juveniles, some states are simply using existing parole 

systems, whereas other states have reformed their parole practices for 

juveniles or created special mechanisms for sentencing review through the 

courts. With respect to sentencing procedures, some states have adopted 

special procedures for serious juvenile cases. Other states have provided 

little guidance to sentencing courts.   

In the past several years, parole boards in some states have started 

holding hearings, and many juvenile offenders have been sentenced or 

resentenced under Miller. After Montgomery, there will be many more 

“second look” and resentencing hearings. With these proceedings 

underway, advocates have started to challenge the procedures that states 

are using. As a result, numerous questions are arising, including: Are state 

parole boards in fact providing a “meaningful opportunity” for release to 

juveniles based on demonstrated maturity and rehabilitation? Are courts 

conducting sentencing hearings in compliance with the Constitution? Are 

post-Miller statutes that create procedures for imposing life without parole 

on juveniles inconsistent with Montgomery’s substantive holding? Are jury 

findings required before a child may face life without parole? 

Eighth Amendment capital litigation has often focused on the 

procedures governing capital cases, and much can be accomplished by 

pushing for better procedures in the noncapital sentencing context. We 

hope that reforms to parole and sentencing processes for children will not 

only improve outcomes for children but also lead to better procedures and 

outcomes for adults. Yet at the same time, advocates should continue to 

push for further substantive Eighth Amendment limits on sentences—not 

only for children, but for adults. 

 

 

 

                                                                                                                          
6 See infra Parts III–IV (describing the extensive state legislative and judicial activity following 

these decisions).  
7 See infra Parts III.A.2, II, and III.A.1, respectively.  
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II. THE SUPREME COURT’S EIGHTH AMENDMENT  

JUVENILE SENTENCING CASES 

Until recently, most Eighth Amendment litigation focused on capital 

cases,8 as the U.S. Supreme Court had rarely invalidated noncapital 

sentences on Eighth Amendment grounds. For example, in Ewing v. 

California, the Court rejected a challenge to a sentence of twenty-five 

years to life for the theft of golf clubs under California’s three-strikes 

recidivist sentencing scheme.9 Similarly, in Harmelin v. Michigan, the 

Court upheld a state sentence of life without parole imposed for possession 

of cocaine.10 In addition, in Rummel v. Estelle, the Court upheld a sentence 

of life with the possibility of parole for a defendant’s third non-violent 

felony, the crime of obtaining money by false pretenses.11 One exception is 

Solem v. Helm, where the Court held that a life-without-parole sentence for 

a defendant’s seventh non-violent felony of passing a worthless check was 

unconstitutional.12 

Before Graham, the Supreme Court had not applied categorical bans 

on sentences of imprisonment under the Eighth Amendment.13 Rather, the 

Court had applied categorical bans on sentences only in capital cases.14 In 

reviewing the constitutionality of noncapital sentences, the Court 

considered whether the sentence was “grossly disproportionate” as applied 

to the offense and the offender.15 However, with Graham, Miller, and 

Montgomery, the Court placed categorical Eighth Amendment limits on 

                                                                                                                          
8 See, e.g., Roper v. Simmons, 543 U.S. 551, 578–79 (2005) (adopting a categorical rule under the 

Eighth Amendment prohibiting the death penalty for juvenile offenders); Atkins v. Virginia, 536 U.S. 

304, 321 (2002) (adopting a categorical rule under the Eighth Amendment prohibiting the death penalty 

for individuals with low-range intellectual functioning). 
9 Ewing v. California, 538 U.S. 11, 28, 30–31 (2003) (plurality opinion).  
10 Harmelin v. Michigan, 501 U.S. 957, 996 (1991).  
11 Rummel v. Estelle, 445 U.S. 263, 285 (1980).   
12 Solem v. Helm, 463 U.S. 277, 303 (1983). In Solem, the Court held that the sentence was 

unconstitutional under the specific circumstances of the case; that is, that the individual’s sentence was 

imposed for a conviction of uttering a “no account” check for $100, and that his prior convictions were 

for nonviolent and relatively minor offenses. See id. at 279–81 (noting that the individual’s prior 

offenses included burglary, obtaining money under false pretenses, grand larceny, and driving while 

intoxicated). The Court emphasized that, barring executive clemency, the prisoner “will spend the rest 

of his life in the state penitentiary.” Id. at 297. The Court reasoned, “[t]his sentence is far more severe 

than the life sentence we considered in Rummel v. Estelle. Rummel was likely to have been eligible for 

parole within 12 years of his initial confinement, a fact on which the Court relied heavily.” Id.  
13 See Graham v. Florida, 560 U.S. 48, 59–61 (2010) (noting that categorical restrictions were 

applied previously only in death penalty cases); Alison Siegler & Barry Sullivan, “‘Death is Different’ 

No Longer”: Graham v. Florida and the Future of Eighth Amendment Challenges to Noncapital 

Sentences, 2010 SUP. CT. REV. 327, 336–48 (discussing the evolution of the Court’s Eighth 

Amendment categorical analysis).  
14 E.g., Roper v. Simmons, 543 U.S. 551, 578–79 (2005); Atkins v. Virginia, 536 U.S. 304, 321 

(2002).     
15 See, e.g., Ewing v. California, 538 U.S. 11, 30–31 (2003).  
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lengthy sentences of imprisonment for children.16  

In 2010, the Court held in Graham that imposing a life sentence 

without the possibility of release on a child in a nonhomicide case violates 

the Eighth Amendment’s ban on cruel and unusual punishment.17 In such 

cases, states must now provide juvenile offenders with a “meaningful 

opportunity to obtain release based on demonstrated maturity and 

rehabilitation.”18   

Graham followed the Court’s 2005 decision in Roper v. Simmons, 

which prohibited the death penalty for juveniles.19 Relying on Roper, the 

Graham Court noted that “[a]s compared to adults, juveniles have a ‘lack 

of maturity and an underdeveloped sense of responsibility’; they ‘are more 

vulnerable or susceptible to negative influences and outside pressures, 

including peer pressure’; and their characters are ‘not as well formed.’”20 

The Court in both Roper and Graham relied heavily on science showing 

that children’s brains are not fully developed, which means children are 

more impulsive, more susceptible to peer pressure, and less able to assess 

risk and think through long-term consequences.21 Based on this established 

body of science, the Graham Court concluded that children are both less 

culpable and more capable of change than are adults.22 The Court held that 

a state “is not required to guarantee eventual freedom to a juvenile offender 

convicted of a nonhomicide crime” but must “give defendants like Graham 

some meaningful opportunity to obtain release based on demonstrated 

maturity and rehabilitation.”23   

                                                                                                                          
16 See Graham, 560 U.S. at 74–75; Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012); 

Montgomery v. Louisiana, 136 S. Ct. 718, 732 (2016). 
17 Graham, 560 U.S. at 74–75. 
18 Id. at 75.   
19 Roper, 543 U.S. at 551.  
20 Graham, 560 U.S. at 68 (quoting Roper, 543 U.S. at 569–70).    
21 Id. at 68, 78. The Court noted: “These salient characteristics mean that ‘[i]t is difficult even for 

expert psychologists to differentiate between the juvenile offender whose crime reflects unfortunate yet 

transient immaturity, and the rare juvenile offender whose crime reflects irreparable corruption.’” Id. at 

68 (quoting Roper, 543 U.S. at 573).  
22 Id. at 68, 72. The Court emphasized that because juveniles are more capable of change than are 

adults, “their actions are less likely to be evidence of ‘irretrievably depraved character’ than are the 

action of adults.” Id. at 68 (quoting Roper, 543 U.S. at 570). The Court reasoned that a sentence of life 

without the possibility of release “forswears altogether the rehabilitative ideal” and “deprives the 

convict of the most basic liberties without giving hope of restoration.” Id. at 69–70, 74. “By denying 

the defendant the right to reenter the community, the State makes an irrevocable judgment about that 

person’s value and place in society.” Id. at 74. However, “[t]his judgment is not appropriate in light of 

a juvenile nonhomicide offender’s capacity for change and limited moral culpability.” Id. 
23 Id. at 75. The Court declined to provide guidance on the details of this requirement, stating that 

“[i]t is for the State, in the first instance, to explore the means and mechanisms for compliance.” Id. 

However, the Court rejected executive clemency as a sufficient mechanism for compliance, noting that 

this “remote possibility . . . does not mitigate the harshness of the sentence.” Id. at 70. The Court 

concluded that if a state “imposes a sentence of life it must provide [the prisoner] with some realistic 

opportunity to obtain release before the end of that term.” Id. at 82. 
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Thus, after Graham, a sentencer may not decide at the time of 

sentencing in a nonhomicide case to imprison a child for life. Instead, if a 

life sentence is imposed, it must carry with it a procedure for a second 

look. Under the Eighth Amendment, this second look must provide a 

meaningful and realistic opportunity for the individual to be released based 

on demonstrated rehabilitation.24 

In 2012, in Miller v. Alabama, the Court held that the Eighth 

Amendment prohibits sentencing schemes that mandate life-without-parole 

sentences for children convicted of homicide offenses,25 and requires 

sentencers to give mitigating effect to the circumstances and characteristics 

of youth when a child faces life without parole.26  

In reaching its decision, the Miller Court combined its reasoning in 

Roper and Graham with its cases addressing individualized sentencing in 

the capital context.27 The Court stressed that “children are constitutionally 

different from adults for sentencing purposes.”28 The Court reasoned that 

“[m]andatory life without parole for a juvenile precludes consideration of 

[a juvenile’s] chronological age and its hallmark features—among them, 

immaturity, impetuosity, and failure to appreciate risks and 

                                                                                                                          
24 Id. at 50, 75; see also Sarah French Russell, Review for Release: Juvenile Offenders, State 

Parole Practices, and the Eighth Amendment, 89 IND. L.J. 373, 413 (2014) (explaining that under 

Graham, states must ensure that the juvenile parole procedures actually provide a meaningful hearing 

and that the process gives juveniles a realistic opportunity for release).    
25 Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012).   
26 Id. at 2469, 2475.  
27 See id. at 2463 (“Graham further likened life without parole for juveniles to the death penalty, 

thereby evoking a second line of our precedents. In those cases, we have prohibited mandatory 

imposition of capital punishment, requiring that sentencing authorities consider the characteristics of a 

defendant and the details of his offense before sentencing him to death. . . . Here, the confluence of 

these two lines of precedent leads to the conclusion that mandatory life without parole for juveniles 

violates the Eighth Amendment.”); see also id. at 2466–67 (“[B]y likening life-without-parole 

sentences imposed on juveniles to the death penalty itself[,] . . . [Graham] makes relevant here a second 

line of our precedents demanding individualized sentencing when imposing the death penalty. . . . [W]e 

insisted in these rulings that a sentencer have the ability to consider the mitigating qualities of 

youth. . . . In light of Graham’s reasoning, these decisions too show the flaws of imposing mandatory 

life-without-parole sentences on juvenile homicide offenders.” (citations omitted)).  
28 Id. at 2458. The Court noted the differences between child and adult offenders:  

First, children have a “‘lack of maturity and an underdeveloped sense of 

responsibility,’” leading to recklessness, impulsivity, and heedless risk-taking. 

Second, children “are more vulnerable . . . to negative influences and outside 

pressures,” including from their family and peers; they have limited “contro[l] over 

their own environment” and lack the ability to extricate themselves from horrific, 

crime-producing settings. And third, a child’s character is not as “well formed” as an 

adult’s; his traits are “less fixed” and his actions less likely to be “evidence of 

irretrievabl[e] deprav[ity].”  

Id. at 2464 (citations omitted) (quoting Roper v. Simmons, 543 U.S. 551, 569, 570 (2005)).  
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consequences,”29 as well as a variety of other circumstances unique to 

juvenile offenders.30 As in Graham, the Court in Miller emphasized the 

capacity of children to rehabilitate.31 The Court noted that “given all we 

have said in Roper, Graham, and this decision about children’s diminished 

culpability and heightened capacity for change, we think appropriate 

occasions for sentencing juveniles to [life in prison without parole] will be 

uncommon.”32 The Court stated that this is “especially so because of the 

great difficulty we noted in Roper and Graham of distinguishing at this 

early age between ‘the juvenile offender whose crime reflects unfortunate 

yet transient immaturity, and the rare juvenile offender whose crime 

reflects irreparable corruption.’”33 The Court concluded: “Although we do 

not foreclose a sentencer’s ability to make that judgment in homicide 

cases, we require it to take into account how children are different, and 

how those differences counsel against irrevocably sentencing them to a 

lifetime in prison.”34 

Following Miller, lower courts were split on whether the decision 

simply mandates certain procedures for sentencing children, or instead 

places substantive Eighth Amendment limits on sentences for children 

convicted of homicide offenses (and thus applied retroactively).35 The 

Court resolved the conflict in Montgomery v. Louisiana, holding that 

Miller is a substantive decision that applies retroactively to cases on 

collateral review.36  

                                                                                                                          
29 Id. at 2468. The Court emphasized that mandatory life in prison without parole for children also 

prevents consideration of: “the family and home environment that surrounds him—and from which he 

cannot usually extricate himself—no matter how brutal or dysfunctional[;]” “the circumstances of the 

homicide offense, including the extent of his participation in the conduct and the way familial and peer 

pressures may have affected him[;]” “that he might have been charged and convicted of a lesser offense 

if not for incompetencies associated with youth—for example, his inability to deal with police officers 

or prosecutors (including on a plea agreement) or his incapacity to assist his own attorneys[;]” and “the 

possibility of rehabilitation even when the circumstances most suggest it.” Id. (citations omitted).  
30 See id.   
31 See Miller, 132 S. Ct. at 2468 (stating that mandatory life in prison without parole “disregards 

the possibility of rehabilitation even when the circumstances most suggest it”).  
32 Id. at 2469.  
33 Id. (quoting Roper, 543 U.S. at 573).   
34 Id.  
35 Compare, e.g., Jones v. Mississippi, 122 So. 3d 698, 703 (Miss. 2013) (holding that Miller 

created a substantive rule that must apply retroactively), with People v. Carp, 852 N.W.2d 801, 826 

(Mich. 2014) (holding that Miller created a procedural rule, and, thus, does not apply retroactively). 
36 Montgomery v. Louisiana, 136 S. Ct. 718, 732 (2016). The Court used the framework 

announced in Teague v. Lane, 489 U.S. 288 (1989), in making its retroactivity decision. Henry 

Montgomery received a mandatory life-without-parole sentence for a crime occurring in 1963, when he 

was seventeen years old. Montgomery, 136 S. Ct. at 725–26. Almost fifty years after Montgomery was 

taken into custody, the U.S. Supreme Court decided Miller. Id. at 725. Montgomery sought collateral 

relief, arguing that Miller rendered his mandatory life-without-parole sentence illegal. Id. at 726–27. 

Louisiana courts denied his motion and application for supervisory writ, holding Miller does not apply 

retroactively to cases on state collateral review. Id. at 727. 
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Montgomery establishes that a life-without-parole sentence may not be 

imposed on a child convicted of a homicide offense unless the sentencer 

makes a determination—after giving mitigating effect to the characteristics 

and circumstances of youth—that the particular child is “the rare juvenile 

offender who exhibits such irretrievable depravity that rehabilitation is 

impossible.”37 In concluding that Miller places substantive limits on 

sentences for children, the Montgomery Court reasoned:  

Because Miller determined that sentencing a child to life 

without parole is excessive for all but “‘the rare juvenile 

offender whose crime reflects irreparable corruption,’” it 

rendered life without parole an unconstitutional penalty for 

“a class of defendants because of their status”—i.e., juvenile 

offenders whose crimes reflect the transient immaturity of 

youth.38  

Accordingly, “Miller announced a substantive rule of constitutional 

law.”39 The Court explained further:  

Miller did bar life without parole . . . for all but the rarest of 

juvenile offenders, those whose crimes reflect permanent 

incorrigibility. For that reason, Miller is no less substantive 

than are Roper and Graham. Before Miller, every juvenile 

convicted of a homicide offense could be sentenced to life 

without parole. After Miller, it will be the rare juvenile 

offender who can receive that same sentence. The only 

difference between Roper and Graham, on the one hand, and 

Miller, on the other hand, is that Miller drew a line between 

children whose crimes reflect transient immaturity and those 

rare children whose crimes reflect irreparable corruption.40   

Thus, Miller and Montgomery place a ceiling on punishment for the vast 

majority of juveniles. Absent a properly informed finding that a child is 

“the rare juvenile offender who exhibits such irretrievable depravity that 

rehabilitation is impossible,” life without parole may not be imposed. 

                                                                                                                          
37 Montgomery, 136 S. Ct. at 733. 
38 Montgomery, 136 S. Ct. at 734 (citations omitted) (quoting Miller, 132 S. Ct. at 2469; Penry v. 

Lynaugh, 492 U.S. 302, 330 (1989)); id. at 733 (“The [Miller] Court recognized that a sentencer might 

encounter the rare juvenile offender who exhibits such irretrievable depravity that rehabilitation is 

impossible and life without parole is justified.”).    
39 Id. at 732, 734. 
40 Id. at 734; see also id. at 726 (“Although Miller did not foreclose a sentencer’s ability to 

impose life without parole on a juvenile, the Court explained that a lifetime in prison is a 

disproportionate sentence for all but the rarest of children, those whose crimes reflect ‘irreparable 

corruption.’” (quoting Roper v. Simmons, 543 U.S. 551, 573 (2005))); id. at 736 (“Miller’s conclusion 

that the sentence of life without parole is disproportionate for the vast majority of juvenile offenders 

raises a grave risk that many are being held in violation of the Constitution.”).  
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The Montgomery Court noted that Miller’s holding does have a 

procedural component, in that it requires the “sentencer to consider a 

juvenile’s youth and its attendant characteristics before determining that 

life without parole is a proportionate sentence.”41 The Court reasoned, 

however, that this is “a procedural requirement necessary to implement 

[Miller’s] substantive guarantee.”42 This procedural requirement, the Court 

reasoned, does not “transform [a] substantive rule[] into [a] procedural 

one[].”43 The Court emphasized that the hearing Miller requires at 

sentencing “is necessary to separate those juvenile offenders who may be 

sentenced to life without parole from those who may not.”44 This hearing 

“does not replace but rather gives effect to Miller’s substantive holding 

that life without parole is an excessive sentence for children whose crimes 

reflect transient immaturity.”45  

Thus, although Graham and Miller/Montgomery place substantive 

limits on the sentences that may be imposed on children, the decisions also 

have significant procedural components. In particular, Graham mandates 

that states provide a meaningful “second look” procedure for at least 

juvenile nonhomicide offenders. Similarly, Miller and Montgomery 

mandate particular sentencing procedures for children facing life-without-

parole sentences.46   

Thus far, twenty-six states have enacted legislation responding to 

Graham, Miller, and Montgomery.47 As discussed below, some states have 

                                                                                                                          
41 Id. at 734. 
42 See id. 
43 Id. at 735.  
44 Id.  
45 Id.; see also id. at 734 (“Even if a court considers a child’s age before sentencing him or her to 

a lifetime in prison, that sentence still violates the Eighth Amendment for a child whose crime reflects 

‘unfortunate yet transient immaturity.’” (quoting Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012))). 
46 William W. Berry III discusses the procedural aspects of the Eighth Amendment in Procedural 

Proportionality, 22 GEO. MASON L. REV. 259 (2015). See also Richard A. Bierschbach, 

Proportionality and Parole, 160 U. PA. L. REV. 1745, 1749 (2012) (exploring “the overlooked 

procedural and institutional side of Graham”).  
47 H.B. 323, 2016 Reg. Sess. (Ala. 2016) (amending ALA. CODE §§ 13A-5-2, -5-39, -5-43, -6-2); 

S.B. 140, 91st Legis. Assemb. (S.D. 2016) (amending S.D. CODIFIED LAWS § 22-6-1 and enacting a 

new section); H.B. 405, 2016 Gen. Sess. (Utah 2016) (amending UTAH CODE § 76-3-203.6, -206, -207, 

-207.5, -207.7 and enacting § 76–3–209); S.B. 796, 2015 Leg., Jan. Sess. (Conn. 2015) (amending 

CONN. GEN. STAT. §§ 54-125a, 46b-127, 46b-133c, 46b-133d, 53a-46a, 53a-54b, 53a-54d, 53a-54a and 

enacting new sections); H.B. 2471, 99th Gen. Assemb., Reg. Sess. (Ill. 2015) (amending 720 ILL. 

COMP. STAT. 5/10-2; 5/11-1.20, -1.30, -1.40; 5/12-33; 5/29D-14.9, -35; 730 ILL. COMP. STAT. 5/5-4.5-

95, 5/5-8-1 and enacting 730 ILL. COMP. STAT. 5/5-4.5-105); S. File 448, 86th Gen. Assemb., 1st Sess. 

(Iowa 2015) (amending IOWA CODE §§ 902.1, 903A.2); A.B. 267, 78th Reg. Sess. (Nev. 2015) 

(amending NEV. REV. STAT. §§ 176.025, 213.107 and enacting new sections in chapters 176 and 213); 

H. 62, 73d Sess. (Vt. 2015) (enacting VT. STAT. ANN. tit. 13, § 7045); S.B. 1319, 64th Leg., 2015 Reg. 

Sess. (Wash. 2015) (amending WASH. REV. CODE §§ 9.94A.501, .533, .704, .728, .729, .730; 

10.95.030, .035); H.B. 2593, 51st Leg., 2d Reg. Sess. (Ariz. 2014) (amending ARIZ. REV. STAT. § 41-

1604.09 and enacting §§ 13-106, -716); H.B. 7035, 2014 Reg. Sess. (Fla. 2014) (amending FLA. STAT. 
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enacted legislation specifically addressing procedural aspects of Graham, 

Miller, and Montgomery. In addition, there are now a growing number of 

cases addressing the procedures that are required to help ensure 

proportionate sentences for children.  

 III. “SECOND LOOK” PROCEDURES  

State parole boards generally operate free from constitutional 

constraints when making decisions about whether to release prisoners.48 In 

ordinary adult cases, states are not required to offer a mechanism for parole 

at all. Moreover, even when they do offer parole, courts have imposed few 

constraints—there is generally no requirement that states provide prisoners 

with a realistic or meaningful chance of release.49 Thus, simply making a 

juvenile eligible for parole under an existing state parole system may not 

comply with the Eighth Amendment’s “second look” requirement. Indeed, 

around the country, many state parole systems lack procedures that are 

necessary to ensure meaningful hearings for juvenile offenders. For 

                                                                                                                          
§§ 775.082, 316.3026, 373.430, 403.161, 648.571 and enacting §§ 921.1401, 921.1402); H.B. 2116, 

27th Leg., Reg. Sess. (Haw. 2014) (amending HAW. REV. STAT. §§ 706-656(1), -657); H. 4307, 188th 

Gen. Court (Mass. 2014) (amending MASS. GEN. LAWS ch. 27, § 4; ch. 119, § 72B; ch. 127, §§ 133A, 

133C; ch. 265, § 2; ch. 279, § 24 and enacting new sections); S.B. 5064, 63d Leg., 2014 Reg. Sess. 

(Wash. 2014) (amending WASH. REV. CODE §§ 9.94A.510, .540, .6332, .729; 9.95.425, .430, .435, 

.440; 10.95.030 and enacting §§ 10.95.035, 9.94A.730); H.B. 4210, 81st Leg., 2d Sess. (W. Va. 2014) 

(enacting W. VA. CODE §§ 61-11-23, 62-12-13b); H.B. 1993, 89th Gen. Assemb., Reg. Sess. (Ark. 

2013) (amending ARK. CODE §§ 5-4-104, 5-10-101); S.B. 260, 2013 Leg., Reg. Sess. (Cal. 2013) 

(amending CAL. PENAL CODE §§ 3041, 3046, 4801 and enacting § 3051); S.B. 9, 147th Gen. Assemb., 

Reg. Sess. (Del. 2013) (amending DEL. CODE tit. 11, §§ 636(b), 4209, 4209A, 4204A); H.B. 152, 2013 

Leg., Reg. Sess. (La. 2013) (amending LA. REV. STAT. ANN. § 15:574.4 and enacting LA. CODE CRIM. 

PROC. ANN. art. 878.1); S.B. 319, 97th Leg., Reg. Sess. (Mich. 2013) (enacting MICH. COMP. LAWS 

§§ 769.25, 769.25a); Legis. B. 44, 103d Leg., 1st Sess. (Neb. 2013) (amending NEB. REV. STAT. §§ 28-

101, 83-1,135 and enacting §§ 28-105.02, 83-1,110.04); S.B. 2, 83d Leg., Spec. Sess. (Tex. 2013) 

(enacting TEX. PENAL CODE ANN. § 12.31, TEX. CODE CRIM. PROC. ANN. art. 37.071); H.B. 23, 62d 

Leg., Gen. Sess. (Wyo. 2013) (amending WYO. STAT. ANN. §§ 6-2-101(b), -306(d), (e); 6-10-

201(b)(ii), -301(c); 7-13-402(a)); S.B. 9, 2011-2012 Leg., Reg. Sess. (Cal. 2012) (amending CAL. 

PENAL CODE § 1170); S.B. 635, 2011 Gen. Assemb., Reg. Sess. (N.C. 2012) (enacting N.C. GEN. 

STAT. §§ 15A-1340.19A, -1340.19B, -1340.19C, -1340.19D); S.B. 850, 2011 Gen. Assemb., Reg. 

Sess. 2011–2012 (Pa. 2011) (amending PA. CONS. STAT. §§ 1102, 6139 and enacting 1102.1).   

Two other state legislatures recently passed bills that are awaiting the signatures of their 

governors. See S.B. 590, 98th Gen. Assemb., 2d Reg. Sess. (Mo. 2016) (repealing MO. REV. STAT. 

§§ 565.020, .030, .032, .040 and enacting §§ 558.047; 565.020, .030, .032, .033, .034, .040) (awaiting 

Governor’s signature); S.B. 16-180, 70th Gen. Assemb., 2d Reg. Sess. (Colo. 2016) (amending COLO. 

REV. STAT. §§ 17-22.5-403.7(2), 24-4.1-302.5(1)(j) and enacting §§ 17-34-101, -102; 17-22.5-

403(4.5); 17-22.5-403.7(6)) (awaiting Governor’s signature); S.B. 16-181, 70th Gen. Assemb., 2d Reg. 

Sess. (Colo. 2016) (amending COLO. REV. STAT. §§ 18-1.3-401(4)(b)(I); 17-22.5-104(2)(c)(I), 

-(2)(d)(IV); 17-22.5-405(4); 24-4.1-302(2)(h); 24-4.1-302.5(1)(d)(IV); 24-4.1-303(12)(c) and enacting 

§§ 18-1.3-401(4)(c); 17-22.5-104(2)(d)(V); 17-22.5-403(2)(c); 17-22.5-405(1.2); 16-13-1001, -1002) 

(awaiting Governor’s signature).      
48 Russell, supra note 24, at 399. 
49 See id. at 433. 
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example, many states strictly limit the involvement of the prisoner’s 

lawyer, do not permit prisoners to appear before the decision makers, and 

deny the prisoner the right to see and rebut significant information relied 

upon by the parole board.50 In addition, many states use criteria for release 

that are inconsistent with Graham’s mandate to provide a realistic and 

“meaningful opportunity to obtain release based on demonstrated maturity 

and rehabilitation.”51  

States have responded in a range of different ways to the Eighth 

Amendment’s “second look” requirement. Some states have created 

special second look procedures for juveniles, whereas other states have 

simply provided parole eligibility to juveniles through their ordinary adult 

parole systems.   

Below, we describe state statutes that provide special second look 

procedures for juveniles. We then explore litigation that has challenged 

whether particular states are providing a meaningful opportunity for 

release for juveniles within the meaning of Graham, Miller, and 

Montgomery.   

A.  “Second Look” Statutes  

As mentioned, a number of states have responded to the Supreme 

Court cases by creating special “second look” procedures for juveniles. In 

some of these states, these proceedings occur before a parole board. Other 

states provide juveniles with the opportunity to petition a court for 

resentencing after serving a period of time.   

1.  A “Second Look” from the Parole Board 

Recently enacted statutes in Connecticut, Louisiana, Nebraska, and 

West Virginia address parole hearing procedures for individuals sentenced 

to life for crimes committed before the age of eighteen, and provide special 

rules for parole boards to follow in these juvenile cases. The statutes in 

Connecticut and West Virginia not only cover life sentences, but extend 

the special rules to juveniles serving other lengthy sentences. California 

enacted a court-based review process for juveniles serving life-without-

parole sentences, and created special parole procedures for juvenile 

offenders serving lengthy (but not life-without-parole) sentences.   

Connecticut’s new legislation retroactively eliminates life-without-

parole sentences for juveniles, and provides special parole eligibility and 

assessment criteria for juvenile offenders serving sentences of more than 

                                                                                                                          
50 Id. at 376–77. 
51 Graham v. Florida, 560 U.S. 48, 75 (2010) (emphasis added); see also Russell, supra note 24, 

at 378. In some states, parole boards routinely deny parole based solely on the severity of the offense. 

Id. at 397. 
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ten years.52 Significantly, the legislation provides for the appointment of 

counsel for prisoners twelve months prior to their parole hearing to help 

them prepare for the hearing.53   

Legislation enacted in Louisiana also addresses parole-hearing 

procedures for juveniles sentenced to life with parole.54 Juvenile offenders 

are eligible for release if certain criteria are met.55 In addition, the 

                                                                                                                          
52 In particular, under the amended statutes, juveniles may no longer be convicted of capital 

felony, murder with special circumstances, or arson murder—offenses that carry mandatory life-

without-parole sentences. CONN. GEN. STAT. ANN. §§ 53a-46a(a), -54a(c), -54b, -54d (West 2015). 

Instead, a juvenile may be convicted only of murder, which carries a minimum sentence of twenty-five 

years (with parole eligibility after fifteen years for juveniles) and a maximum sentence of sixty years 

(with parole eligibility after thirty years). Id. §§ 53a-54a, -35a(2), -35b, § 54-125a(f)(1). In addition, the 

statute applies to juvenile offenders currently serving sentences, and provides that juveniles are eligible 

for parole after serving sixty percent of the sentence, or twelve years, whichever is greater (unless the 

juvenile is otherwise eligible for parole sooner). Id. § 54-125a(f)(1)(A). Those serving more than fifty 

years are eligible for parole after thirty years. Id. § 54-125a(f)(1)(B). 

The new statute also specifies that the parole board must apply special criteria in considering 

juvenile cases. Id. § 54-125a(f)(2). The criteria include, inter alia, whether:  

[S]uch person has demonstrated substantial rehabilitation since the date such crime 

or crimes were committed considering such person’s character, background and 

history, as demonstrated by factors, including, but not limited to, such person’s 

correctional record, the age and circumstances of such person as of the date of the 

commission of the crime or crimes, whether such person has demonstrated remorse 

and increased maturity since the date of the commission of the crime or crimes, such 

person’s contributions to the welfare of other persons through service, such person’s 

efforts to overcome substance abuse, addiction, trauma, lack of education or 

obstacles that such person may have faced as a child or youth in the adult 

correctional system, the opportunities for rehabilitation in the adult correctional 

system and the overall degree of such person’s rehabilitation considering the nature 

and circumstances of the crime or crimes.  

Id. § 54-125a(f)(4). 
53 Id. § 54-125a(f)(3). Regarding parole-hearing procedures, the statute allows: (1) counsel for the 

inmate, as well as the prosecutor, to provide written submissions, (2) the board to hear testimony of 

experts or other witnesses at the board’s request, and (3) the inmate and victim to make a statement at 

the hearing. Id.  
54 Specifically, one provision provides that anyone serving a life-without-parole sentence for a 

crime committed under the age of eighteen, except in first- and second-degree murder cases, will be 

eligible for parole after serving thirty years, if various criteria relating to rehabilitation have been met. 

LA. REV. STAT. ANN. § 15:574.4(D)(1)(a)–(h) (2015). The statute applies retroactively. Id. 

§ 15:574.4(E)(1). A second provision gives judges the discretion to impose a sentence allowing parole 

eligibility after thirty-five years for first- and second-degree murder cases. Id. § 15:574.4(E)(1)(a). 
55 Id. § 15:574.4(D)(1), (E)(1). The criteria for parole eligibility for those sentenced to life with 

parole for offenses other than first- and second-degree murder are as follows: 

(a) The offender has served thirty years of the sentence imposed. 

(b) The offender has not committed any disciplinary offenses in twelve consecutive 

months prior to the parole eligibility date. . . . 

(c) The offender has completed the mandatory minimum of one hundred hours of 

prerelease programming in accordance with [applicable statutory provisions]. 

(d) The offender has completed substance abuse treatment as applicable. 
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legislation requires the parole board to meet in a three-member panel when 

considering an eligible juvenile offender for release, and, in determining if 

release is appropriate in these cases, requires that the parole board consider 

an “evaluation of the offender by a person who has expertise in adolescent 

brain development and behavior and any other relevant evidence pertaining 

to the offender.”56 Finally, the panel must “render specific findings of fact 

in support of its decision.”57   

The Nebraska legislature enacted a statute58 that provides special 

criteria59 for the parole board to consider in juvenile cases and requires the 

                                                                                                                          
(e) The offender has obtained a GED certification, unless the offender has 

previously obtained a high school diploma or is deemed by a certified educator as 

being incapable of obtaining a GED certification due to a learning disability. If the 

offender is deemed incapable of obtaining a GED certification, the offender shall 

complete at least one of the following: 

(i) A literacy program. 

(ii) An adult basic education program. 

(iii) A job skills training program. 

(f) The offender has obtained a low-risk level designation determined by a validated 

risk assessment instrument approved by the secretary of the Department of Public 

Safety and Corrections. 

(g) The offender has completed a reentry program to be determined by the 

Department of Public Safety and Corrections. 

(h) If the offender was convicted of aggravated or first degree rape, he shall be 

designated a sex offender and upon release shall comply with all sex offender 

registration and notification provisions as required by law. 

Id. § 15574.4(D)(1). The criteria for those convicted of first- and second-degree murder and sentenced 

to life with parole are similar except that the individual must serve thirty-five years before becoming 

eligible. Id. § 15574.4(E)(1). 
56 Id. § 15.574.4(D)(2), (E)(2).   
57 Id. § 15.574.4(D)(3), (E)(3). 
58 Legis. B. 44, 103d Leg., 1st Sess. (Neb. 2013) (amending NEB. REV. STAT. §§ 28-101; 83-1,135 

and enacting NEB. REV. STAT. §§ 28-105.02, 83-1,110.04). Nebraska’s legislation retains life-without-

parole sentences for juveniles but makes such sentences discretionary. For example, in Class A1 felony 

cases, judges may now impose upon a juvenile a maximum sentence of life and a minimum sentence of 

forty years. NEB. REV. STAT. ANN. § 28-105.02(1) (West 2015). A forty-year sentence allows for parole 

eligibility after twenty years. See id. § 83-1,110(1) (stating that offenders are eligible for parole after 

serving one-half of the minimum term of their sentences). 
59 These factors include: 

(a) The offender’s educational and court documents; 

(b) The offender’s participation in available rehabilitative and educational programs 

while incarcerated; 

(c) The offender’s age at the time of the offense; 

(d) The offender’s level of maturity; 

(e) The offender’s ability to appreciate conduct; 
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board to reconsider the prisoner for release annually after an initial 

decision denying parole.60   

West Virginia also passed a bill61 that eliminates life-without-parole 

sentences for juveniles and provides that all juvenile offenders must be 

eligible for parole after serving no more than fifteen years.62 In those cases, 

the parole board must consider certain criteria in ensuring a “meaningful 

opportunity” for the juvenile offender to obtain release.63    

The California legislature enacted a statute that creates special parole-

hearing procedures and criteria for eligible juveniles serving lengthy (but 

not life-without-parole) sentences.64 In particular, the statute requires the 

parole board to conduct “youth offender parole hearing[s]” for eligible 

prisoners that “provide for a meaningful opportunity to obtain release.”65 

The statute also provides special criteria for the board to consider in 

                                                                                                                          
(f) The offender’s intellectual capacity; 

(g) The offender’s level of participation in the offense; 

(h) The offender’s efforts toward rehabilitation; and 

(i) Any other mitigating factor or circumstance submitted by the offender. 

NEB. REV. STAT. § 83-1,110.04(2). 
60 Id. § 83-1,110.04(1).   
61 H.B. 4210, 81st Leg., 2d Sess. (W. Va. 2014) (enacting W. VA. CODE §§ 61-11-23, 62-12-13b). 

The state parole board, relying on advice from the state Attorney General, concluded that the statute 

applies retroactively to allow parole for juvenile offenders sentenced to life without parole. Leslie A. 

Rubin, New W. Va. Law Gives Juveniles Serving Life Sentence a Chance at Parole, WCHS (Sept. 4, 

2014), http://wchstv.com/news/local/new-wva-law-gives-juveniles-serving-life-sentences-a-chance-at-

parole [https://perma.cc/37E4-5NTM].  
62 W. VA. CODE § 61-11-23(b) (2015).  
63 Among other things, the criteria include the “diminished culpability of juveniles as compared to 

that of adults, the hallmark features of youth, and any subsequent growth and increased maturity of the 

prisoner during incarceration.” Id. § 62-12-13b(b). As in ordinary adult cases, if the board denies 

parole, it must reconsider release at least once every three years for those inmates serving life sentences 

and on an annual basis for those serving less than life. Id. § 62-12-13(e).   
64 S.B. 260, 2013 Leg., Reg. Sess. (Cal. 2013) (amending CAL. PENAL CODE §§ 3041, 3046, 4801 

and enacting § 3051). Notably, the law applies retroactively to prisoners currently serving sentences, 

but does not apply to juveniles sentenced under the Three-Strikes Law, “Jessica’s law,” or to juveniles 

sentenced to life without parole. Id.; see also CAL. PENAL CODE § 3051(h) (West 2015) (“This section 

shall not apply to cases in which . . . an individual was sentenced to life in prison without the 

possibility of parole.”). Subject to those exceptions, the statute provides that juvenile offenders will be 

eligible for parole as follows: (1) those sentenced to determinate sentences will be eligible after fifteen 

years; (2) those sentenced to less than twenty-five years to life will be eligible after twenty years; and 

(3) those sentenced to twenty-five years to life will be eligible after twenty-five years. CAL. PENAL 

CODE § 3051(b)(1)–(3). Significantly, the statute permits the parole board to refer solely to a 

“controlling offense” when determining eligibility—meaning the longest-term offense. Id. § 

3051(a)(2)(B). By so doing, the statute effectively eliminates consecutive sentences for eligible 

juveniles with respect to calculating parole eligibility. 
65 CAL. PENAL CODE § 3051(e). The statute requires the board to “review and, as necessary, 

revise existing regulations and adopt new regulations” to ensure a meaningful opportunity to obtain 

release for eligible juvenile offenders. Id.  
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reviewing a prisoner’s suitability for parole,66 permits a range of 

individuals to submit statements to the board,67 and requires that 

psychological assessments and risk assessment instruments take into 

account youth-related factors.68 

As discussed further below, Massachusetts eliminated life-without-

parole sentences for juveniles first through court decision and then with 

legislation.69 The Massachusetts Supreme Judicial Court has articulated 

special procedures and criteria for the parole board in juvenile cases.70 

Notably, Hawaii,71 Nevada,72 Texas,73 Utah,74 Vermont,75 and 

                                                                                                                          
66

 Id. § 4801(c). In reviewing the prisoner’s suitability for parole, the board “shall give great 

weight to the diminished culpability of juveniles as compared to adults, the hallmark features of youth, 

and any subsequent growth and increased maturity of the prisoner in accordance with relevant case 

law.” Id. 
67 Id. § 3051(f)(2). The statute permits statements to be submitted to the board from “[f]amily 

members, friends, school personnel, faith leaders, and representatives from community-based 

organizations with knowledge about the individual before the crime or his or her growth and maturity.” 

Id. 
68 Id. § 3051(f)(1). The statute provides that “[i]n assessing growth and maturity, psychological 

evaluations and risk assessment instruments, if used by the board, shall be administered by licensed 

psychologists employed by the board and shall take into consideration the diminished culpability of 

juveniles as compared to that of adults, the hallmark features of youth, and any subsequent growth and 

increased maturity of the individual.” Id. In addition, under the statute, the board must meet with the 

inmate six years prior to his or her parole eligibility date and provide the inmate with “information 

about the parole hearing process, legal factors relevant to his or her suitability or unsuitability for 

parole, and individualized recommendations for the inmate regarding his or her work assignments, 

rehabilitative programs, and institutional behavior.” Id. § 3041(a)(1).  

It should be noted that the bill that is awaiting the governor’s signature in Missouri also contains 

special criteria for parole boards to consider in juvenile cases. See S.B. 590, 98th Gen. Assemb., 2d 

Reg. Sess. (Mo. 2016) (awaiting Governor’s signature). 
69 See infra note 93 and accompanying text.  
70 See infra notes 94–101 and accompanying text. 
71 H.B. 2116, 27th Leg., Reg. Sess. (Haw. 2014) (amending HAW. REV. STAT. §§ 706-656(1), 

706-657). The statute provides that individuals under eighteen convicted of first-degree murder or first-

degree attempted murder shall be sentenced to life with the possibility of parole. HAW. REV. STAT. 

§ 706-656(1) (West 2015). Previously, life without parole was mandatory for juveniles convicted of 

these offenses. In Hawaii, following sentencing, the parole board puts in place a rehabilitation plan and 

sets the parole eligibility date after an initial hearing with the prisoner. Id. § 706-669(1), (2). Once 

individuals become eligible for parole, they are entitled to review every twelve months. HAW. ADMIN. 

R. § 23-700-31(b) (2015). 
72 A.B. 267, 78th Leg., Reg. Sess. (Nev. 2015) (amending NEV. REV. STAT. §§ 176.025, 213.107 

and enacting new sections). The Act provides that going forward, juveniles may not be sentenced to life 

without parole; the maximum sentence available for juveniles is life with the possibility of parole. Id. 

The Act also provides retroactive parole eligibility rules for all juveniles, except those convicted of 

offenses that resulted in the death of two or more victims. Id. (to be codified at NEV. REV. STAT. ch. 

213). Juveniles convicted of non-homicide offenses will be eligible for parole after serving fifteen 

years, and those convicted of homicide offenses involving one victim will be eligible for parole after 

serving twenty years. Id.   
73 S.B. 2, 83d Leg., Spec. Sess. (Tex. 2013) (enacting TEX. PENAL CODE ANN. § 12.31, TEX. 

CODE CRIM. PROC. ANN. art. 37.071) (eliminating life without parole for juveniles convicted of capital 

felony committed at age seventeen); S.B. 839, 81st Legis. Sess. (Tex. 2009) (enacting TEX. GOV’T 

CODE ANN. § 508.145(b)) (eliminating life without parole for juveniles convicted of capital felony 
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Wyoming76 all recently eliminated life-without-parole sentences for 

juveniles and now provide sentences of life with parole for juveniles 

convicted of the most serious crimes. South Dakota now prohibits life-

without-parole sentences for juveniles and provides that juveniles must 

receive term-of-years sentences (which carry parole eligibility).77 

However, despite guaranteeing parole eligibility for juveniles, the statutes 

in these seven states do not provide special procedures or criteria for their 

parole boards to consider when assessing a juvenile offender’s suitability 

for release.   

2.  Court-Based “Second Look” Statutes 

Several states have enacted new statutes providing special procedures 

for juvenile offenders sentenced to lengthy terms to petition courts for 

resentencing after serving a period of time in prison.     

The California legislature, for example, enacted a statute78 that allows 

individuals sentenced to life without parole for crimes committed under the 

                                                                                                                          
committed at age sixteen or younger). Under these statutes, individuals convicted of capital felony 

committed under age eighteen are subject to life sentences with the possibility of parole after forty 

years rather than life without parole. See TEX. PENAL CODE ANN. § 12.31 (West 2015) (providing life 

sentence for juvenile convicted of capital felony); TEX. GOV’T CODE ANN. § 508.145(b) (West 2015) 

(providing that an inmate serving life sentence for capital felony is not eligible for parole until serving 

40 years). The statutes apply prospectively. 
74 H.B. 405, 2016 Gen. Sess. (Utah 2016) (amending UTAH CODE § 76–3–203.6, –206, –207, –

207.5, –207.7 and enacting § 76–3–209). The Utah statute prohibits sentencing an individual to life 

without parole if the crime was committed under the age of eighteen. H.B. 405, § 6. The maximum 

sentence that may be imposed on a juvenile offender is “an indeterminate prison term of not less than 

25 years and that may be for life.” Id. The statute applies prospectively. Id. 
75 H. 62, 73d Sess. (Vt. 2015) (enacting VT. STAT. ANN. tit. 13, § 7045). 
76 H.B. 23, 62d Leg., Gen. Sess. (Wyo. 2013) (amending WYO. STAT. ANN. §§ 6-2-101(b), 

-306(d), (e); 6-10-201(b)(ii), -301(c); 7-13-402(a)). Under the statute, the penalty for first-degree 

murder for juveniles is life with parole after serving twenty-five years. WYO. STAT. ANN. § 6-2-101(b) 

(West 2015). The Wyoming Supreme Court held that the statute applies retroactively. State v. Mares, 

335 P. 3d 487, 498 (Wyo. 2014). The statute also allows for parole if the juvenile’s sentence is 

commuted to a term of years. WYO. STAT. ANN. § 6-10-301(c) (West 2015). It further provides that 

juvenile offenders will not be eligible for parole if they commit specified acts after the age of eighteen. 

Id. 
77 S.B. 140, 91st Legis. Assemb. (S.D. 2016) (amending S.D. CODIFIED LAWS § 22–6–1 and 

enacting a new section). The new statute provides that “[t]he penalty of life imprisonment may not be 

imposed upon any defendant for any offense committed when the defendant was less than eighteen 

years of age.” Id. § 2. The statute provides that “[i]f the defendant is under the age of eighteen years at 

the time of the offense and found guilty of a Class A, B, or C felony, the maximum sentence may be a 

term of years in the state penitentiary.” Id. § 1. South Dakota had previously enacted a statute in 2013 

that retained life-without-parole sentences as a sentencing option for juveniles in first or second degree 

murder cases, but gave judges the option of imposing a term-of-years sentence. See S.B. 39, 2013 

Legis. Assemb., 88th Sess. (S.D. 2013) (enacting S.D. CODIFIED LAWS §§ 22-6-1, 23A-27-1). That 

provision has now been repealed. In South Dakota, those sentenced to “life imprisonment” are 

ineligible for parole. S.D. CODIFIED LAWS § 24-15-4 (2016) (“No inmate sentenced to life 

imprisonment is eligible for parole by the Board of Pardons and Paroles.”).  
78 S.B. 9, 2011-2012 Leg., Reg. Sess. (Cal. 2012) (amending CAL. PENAL CODE § 1170).     
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age of eighteen to petition the court for resentencing after fifteen years if 

certain criteria are met.79 If the court denies the first request for 

resentencing, the inmate has two more opportunities to seek resentencing.80 

This statute contains criteria for the court to consider in determining 

whether to grant the resentencing request.81   

In addition, the Florida legislature passed a bill eliminating mandatory 

life-without-parole sentences for juveniles and establishing a sentence 

                                                                                                                          
79 The statute applies retroactively to prisoners currently serving life-without-parole sentences. 

CAL. PENAL CODE § 1170(d)(2)(J) (West 2015). A prisoner may not petition for resentencing if he 

“tortured” the victim or if his victim was a public safety official, firefighter, or other law enforcement 

officer. Id. § 1170(d)(2)(A)(ii). In cases where the defendant is serving life without parole as a result of 

conviction for first-degree murder with special circumstances, the court may resentence the defendant 

to life with the possibility of parole. Id. § 1170(d)(2)(A)(i). In California, juveniles ages sixteen and 

seventeen who are convicted of murder in the first degree with special circumstances may be sentenced 

to life without parole or life with the chance of parole after twenty-five years, at the discretion of the 

court. Id. § 190.5(b). The statute impacted only sixteen- and seventeen-year-olds, because youth ages 

fourteen and fifteen convicted of murder in the first degree with special circumstances may not receive 

life without parole under California law. Id. 
80 Id. § 1170(d)(2)(H) (providing that if the sentence is not recalled, the defendant may submit 

another petition after serving twenty years, and then again after serving twenty-four years).  
81 Id. § 1170(d)(2)(F). In particular, the court must consider certain factors: 

(i) The defendant was convicted pursuant to felony murder or aiding and abetting 

murder provisions of law. 

(ii) The defendant does not have juvenile felony adjudications for assault or other 

felony crimes with a significant potential for personal harm to victims prior to the 

offense for which the sentence is being considered for recall. 

(iii) The defendant committed the offense with at least one adult codefendant. 

(iv) Prior to the offense for which the sentence is being considered for recall, the 

defendant had insufficient adult support or supervision and had suffered from 

psychological or physical trauma, or significant stress. 

(v) The defendant suffers from cognitive limitations due to mental illness, 

developmental disabilities, or other factors that did not constitute a defense, but 

influenced the defendant’s involvement in the offense. 

(vi) The defendant has performed acts that tend to indicate rehabilitation or the 

potential for rehabilitation, including, but not limited to, availing himself or herself 

of rehabilitative, educational, or vocational programs, if those programs have been 

available at his or her classification level and facility, using self-study for self-

improvement, or showing evidence of remorse. 

(vii) The defendant has maintained family ties or connections with others through 

letter writing, calls, or visits, or has eliminated contact with individuals outside of 

prison who are currently involved with crime. 

(viii) The defendant has had no disciplinary actions for violent activities in the last 

five years in which the defendant was determined to be the aggressor.  

Id. 
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review process.82 The timing of review depends on the nature of the 

offense and whether the court makes a finding at sentencing that the 

juvenile actually killed, intended to kill, or attempted to kill the victim.83   

Similarly, Delaware passed legislation eliminating sentences of life 

without parole for juveniles, and establishing a sentence modification 

process.84 The legislation allows juveniles sentenced to more than twenty 

years to petition the court for sentence modification.85 Modification 

requests may be filed after thirty years in first-degree murder cases86 and 

after twenty years in all other cases.87 Inmates may receive subsequent 

reviews every five years, with discretion for the court to lengthen the time 

between petitions.88 

B.  Litigation About “Second Look” Procedures 

Across the country, advocates have started to assert that second look 

procedures in place in some states fail to provide juvenile offenders with a 

meaningful opportunity for release under the Eighth Amendment.   

As discussed below, recent court decisions in Massachusetts, North 

                                                                                                                          
82 H.B. 7035, 2014 Leg., Reg. Sess. (Fla. 2014) (amending FLA. STAT. §§ 775.082, 316.3026, 

373.430, 403.161, 648.571 and enacting §§ 921.1401, 921.1402). On its face, the statute applies 

prospectively only. However, the Florida Supreme Court held that courts should apply provisions of the 

statute in resentencing juveniles under Miller. See Falcon v. State, 162 So. 3d 954, 963–64 (Fla. 2015) 

(holding that Miller applies retroactively to “any juvenile offender seeking to challenge the 

constitutionality of his or her sentence”). 
83 FLA. STAT. ANN. § 775.082(1)(b)(1) (West 2015) (providing that that individuals convicted of 

capital felony who “actually killed, intended to kill, or attempted to kill the victim” may be sentenced 

to a term of years of not less than forty years, or life). These individuals are eligible for sentence review 

after twenty-five years. Id. § 921.1402(2)(a). However, they are ineligible for sentence review if 

previously convicted of certain offenses or conspiracy to commit those offenses. Id. The judge must 

make a written finding as to whether “the person actually killed, intended to kill, or attempted to kill 

the victim.” Id. § 775.082(1)(b)(3). If the judge finds that the juvenile did not actually kill, intend to 

kill, or attempt to kill the victim, then the juvenile may still be sentenced to life, but will be eligible for 

sentence review after fifteen years. Id. §§ 775.082(1)(b)(2), 921.1402(2)(c). Juveniles convicted of 

other offenses carrying possible life sentences are also eligible for sentence review. See id. 

§§ 775.082(3)(a)(5), (3)(b)(2), (3)(c) (providing that juveniles convicted of offenses subsequently 

reclassified as life felonies or first-degree felonies are eligible for sentence review). In choosing the 

appropriate sentence, the judge shall consider factors relevant to the offense and the defendant’s youth 

and attendant circumstances. Id. § 921.1402. The statute provides a nonexclusive list of such factors. 

Id. § 921.1401(2). 
84 S.B. 9, 147th Gen. Assemb., Reg. Sess. (Del. 2013) (amending DEL. CODE ANN. tit. 11, §§ 

636(b), 4209, 4209A, 4204A). Under the legislation, individuals serving mandatory life-without-release 

sentences for crimes committed as juveniles will be resentenced and subject to a sentencing range of 

twenty-five years to life. DEL. CODE ANN. tit. 11, § 4209A (West 2015) (providing a sentencing range 

of twenty-five years to life); S.B. 9 (providing for the resentencing of juveniles previously sentenced 

for first-degree murder). The statute applies retroactively. S.B. 9.  
85 DEL. CODE ANN. tit., 11, § 4204A(d)(1) (West 2015). 
86 Id. § 4204A(d)(2). 
87 Id. § 4204A(d)(1). 
88 Id. § 4204A(d)(3). 
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Carolina, New York, Michigan, and Florida consider whether the parole 

procedures in those states comply with the Eighth Amendment.89 There is 

also litigation in California,90 Maryland,91 and Iowa92 challenging the 

parole processes in those states. 

The Massachusetts Supreme Judicial Court recently addressed parole-

hearing procedures for juvenile homicide offenders. In 2013, the court held 

in Diatchenko v. District Attorney for Suffolk District (“Diatchenko I”) that 

juvenile offenders sentenced to mandatory life-without-parole sentences 

were entitled to parole hearings after fifteen years.93 In a further proceeding 

in the case (“Diatchenko II”), the court held that juveniles serving life 

sentences are entitled to representation by counsel at their initial parole 

hearings, access to funding for experts, and limited judicial review of 

parole board decisions.94 The court stressed that these procedural 

                                                                                                                          
89 See Diatchenko v. Dist. Attorney for Suffolk Dist. (Diatchenko I), 1 N.E.3d 270, 282 (Mass. 

2013) (holding that a statute that imposes a mandatory sentence of life without parole on minors 

violates the Eighth Amendment’s ban on cruel and unusual punishment); Hill v. Snyder, No. 10-14568, 

2013 WL 364198, at *1 (E.D. Mich. Jan. 30, 2013), appeal docketed, No. 13-2705 (6th Cir. Dec. 20, 

2013); Hayden v. Keller, No. 5:10-CT-3123-BO, 2015 WL 5773634, at *8 (E.D.N.C. Sept. 25, 2015); 

Hawkins v. N.Y. State Dep’t of Corr. & Cmty. Supervision, No. 521536, 2016 WL 1689740, at *1 

(N.Y. App. Div. Apr. 28, 2016); Atwell v. State, No. SC14-193, 2016 WL 3010795 (Fla. May 26, 

2016). 
90 See People v. Franklin, No. S217699, 2016 WL 3017136 (Cal. May 26, 2016); Brief for Post-

Conviction Justice Project as Amici Curiae Supporting Petitioner, In re Alatriste, No. S214652 (Cal. 

Feb. 19, 2014), 2015 WL 5812864. 
91 See Complaint for Declaratory Relief, Injunctive Relief, and Attorney’s Fees, Md. Restorative 

Justice Initiative v. Hogan, No. 1:16-cv-01021-ELH (D. Md. Apr. 6, 2016). 
92 See Greiman v. Hodges, 79 F. Supp. 3d 933, 940, 944 (S.D. Iowa 2015) (denying motion to 

dismiss prisoner’s claim that Iowa parole process deprives him of a meaningful opportunity to obtain 

release).  
93 Diatchenko I, 1 N.E.3d at 286–87. In 2014, Massachusetts passed legislation addressing the 

issue. See H.B 4307, 188th Gen. Court, 2d Sess. (Mass. 2014) (amending MASS. GEN. LAWS chs. 27, 

119, 127, 189, 265, 279). Under the new law, individuals aged fourteen through seventeen convicted of 

first-degree murder shall be sentenced to life with parole eligibility set by the court at not less than 

twenty years and not more than thirty years. Id. § 6. However, if the first-degree murder is committed 

by the juvenile “with extreme atrocity or cruelty” the parole eligibility date shall be fixed at thirty 

years. Id. If the crime is committed with “deliberately premeditated malice aforethought,” parole 

eligibility shall be set at not less than twenty-five years and not more than thirty years. Id. These parole 

eligibility rules apply only prospectively. Id. § 8. The law also creates a commission “to study and 

determine the usefulness and practicality of creating a developmental evaluation process for all cases of 

first degree murder committed by a juvenile.” Id. § 7. This evaluation process “shall determine the 

developmental progress and abilities of the juvenile offender at the time of sentencing and parole 

eligibility[,] and the parole board shall utilize the evaluation process for future parole decisions 

regarding the juvenile offender.” Id. 
94 Diatchenko v. Dist. Attorney for Suffolk Dist. (Diatchenko II), 27 N.E.3d 349, 367–68 (Mass. 

2015). In Diatchenko I, the Massachusetts Supreme Judicial Court decided that “juvenile [homicide 

offenders who are convicted of murder in the first degree] . . . should be afforded a ‘meaningful 

opportunity to obtain release based on demonstrated maturity and rehabilitation’” through consideration 

for release on parole. Diatchenko I, 1 N.E.3d at 286–87. Following that decision, Diatchenko’s case 

was remanded “with the direction to enter a judgment consistent with the court’s opinion in the case 

and to ‘take such further action as is necessary and appropriate.’” Diatchenko II, 27 N.E.3d at 354. 
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protections were necessary to ensure that juvenile offenders receive a 

meaningful opportunity to obtain release in accordance with the state 

constitution and Graham’s and Miller’s mandates. Regarding the right to 

counsel at an initial parole hearing, the court reasoned:   

The question the board must answer for each inmate 

seeking parole, namely, whether he or she is likely to 

reoffend, requires the board to weigh multiple factors and 

consider a wide variety of evidence. In the case of a juvenile 

homicide offender—at least at the initial parole hearing—the 

task is probably far more complex than in the case of an adult 

offender because of “the unique characteristics” of juvenile 

offenders. A potentially massive amount of information bears 

on these issues, including legal, medical, disciplinary, 

educational, and work-related evidence. In addition, although 

a parole hearing is unlike a traditional trial in that it does not 

involve direct and cross-examination of witnesses by 

attorneys, because the inmate’s parole application may well 

be opposed by both the victim’s family and public officials, it 

would be difficult to characterize this as an uncontested 

proceeding. 

Thus, . . . a parole hearing for a juvenile homicide 

offender serving a mandatory life sentence involves complex 

and multifaceted issues that require the potential marshaling, 

presentation, and rebuttal of information derived from many 

sources. An unrepresented, indigent juvenile homicide 

offender will likely lack the skills and resources to gather, 

analyze, and present this evidence adequately. Furthermore, 

although parole hearings are not contested in the strictest 

sense, the juvenile homicide offender seeking parole is likely 

to be required to overcome arguments by both victims’ 

family members and government officials opposed to the 

offender’s release; the former of these parties may present as 

particularly sympathetic, while the latter will likely have 

greater advocacy skills than the offender seeking parole.95  

 

The court concluded, therefore, that the opportunity to obtain release is 

                                                                                                                          
Having already served thirty years of his sentence, Diatchenko was immediately eligible for parole. Id. 

Diatchenko filed a motion seeking, inter alia, funds to retain an expert in connection with his hearing 

before the parole board. Id. The court reported questions to the Massachusetts Supreme Judicial Court 

including whether Diatchenko and similarly situated juvenile homicide offenses were entitled to 

appointment of counsel, funds for experts, and judicial review. Id. at 354–55.  
95 Diatchenko II, 27 N.E.3d at 360–61 (footnotes and citations omitted).  
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not meaningful without access to counsel for the initial parole board 

hearing.96  

The Diatchenko II court also held that superior court judges have the 

authority to authorize funding for experts at an initial parole hearing “when 

the judge concludes that the assistance of the expert is reasonably 

necessary to protect the juvenile homicide offender’s meaningful 

opportunity for release.”97 The court explained that funding would be 

reasonably necessary where it is shown that “the juvenile offender requires 

an expert’s assistance in order effectively to explain the effects of the 

individual’s neurobiological immaturity and other personal circumstances 

at the time of the crime, and how this information relates to the 

individual’s present capacity and future risk of reoffending.”98   

Finally, the court held that there is a right to limited judicial review of 

a parole board’s denial of a juvenile homicide offender’s release.99 The 

court reasoned that “the parole hearing acquires a constitutional dimension 

for a juvenile homicide offender because the availability of a meaningful 

opportunity for release on parole is what makes the juvenile’s mandatory 

life sentence constitutionally proportionate.”100 Accordingly, the court held 

that “judicial review of a parole decision is available solely to ensure that 

the board exercises its discretionary authority to make a parole decision for 

a juvenile homicide offender in a constitutional manner,” meaning that the 

“right of a juvenile homicide offender to a constitutionally proportionate 

sentence is not violated.101 

Juvenile parole hearings are now underway in Massachusetts, and the 

parole board has held more than fifty hearings.102 Hearings are conducted 

before the full board, prisoners may present witnesses in support of parole, 

and the board may hear from those who oppose parole.103 

Also in 2015, a federal district court in North Carolina held in Hayden 

                                                                                                                          
96 Id. at 361.  
97 Id. at 364.   
98 Id. at 363.   
99 Id. at 366.   
100 Id. at 365.   
101 Id. The court reasoned that “judicial review is limited to the question whether the board has 

carried out its responsibility to take into account the attributes or factors [described in Miller and 

Diatchenko I] in making its decision.” Id.  
102 See MASS. EXEC. OFFICE OF PUB. SAFETY, RECENT LIFE SENTENCE HEARINGS FOR JUVENILES 

AND ADULTS (2016), http://www.mass.gov/eopss/docs/pb/adult-vs-juvenile-life-sentence-hearings-20 

13.pdf [https://perma.cc/3TWZ-2HAJ] (providing the number of life sentence parole hearings in 2013 

for offenders under eighteen years of age on the date of their offenses); News and Updates, MASS. 

EXECUTIVE OFF. PUB. SAFETY & SECURITY, http://www.mass.gov/eopss/agencies/parole-board/news-

and-updates.html [https://perma.cc/4YLQ-XTB4] (last visited Apr. 23, 2016) (providing life sentence 

parole decisions from 2012–2016). 
103

 Life Sentence Parole Hearing Process, MASS. EXECUTIVE OFF. PUB. SAFETY & SECURITY, 

http://www.mass.gov/eopss/agencies/parole-board/life-parole-hearing-process.html [https://perma.cc/Z 

89L-MAVQ] (last visited Apr. 23, 2016). 
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v. Keller that the parole process provided for juvenile offenders serving life 

with parole in North Carolina failed to provide a meaningful opportunity to 

obtain release under Graham.104 The plaintiff’s claim of an Eighth 

Amendment violation was brought in federal court under 42 U.S.C. § 

1983.105 

The court found several procedural problems with the North Carolina 

parole process for juveniles. First, “[t]here is no differentiation between 

adult and juvenile offenders in North Carolina’s parole scheme.”106 In 

particular, “[t]he commissioners and their case analysts do not distinguish 

parole reviews for juvenile offenders from adult offenders, and thus fail to 

consider ‘children’s diminished culpability and heightened capacity for 

change’ in their parole reviews.”107 When a case is reviewed, an analyst 

                                                                                                                          
104 Hayden v. Keller, No. 5:10-CT-3123-BO, 2015 WL 5773634, at *8 (E.D.N.C. Sept. 25, 2015), 

appeal docketed sub nom. Hayden v. Butler, No. 15-7676 (4th Cir. Oct. 22, 2015) (“[I]t is evident that 

North Carolina has implemented a parole system which wholly fails to provide Hayden with any 

‘meaningful opportunity’ to make his case for parole.”).  

Hayden was sentenced to natural life for various non-homicide offenses. Id. at *1. He became 

eligible for parole after serving twenty years, and would be considered for parole every year thereafter 

under the normal adult offender parole provisions. Id. He was denied parole each year. Id. Hayden had 

been in custody since 1983; he was forty-eight years old at the time he filed suit in federal court. Id.  

In North Carolina, the Parole Commission consists of four commissioners and employs a staff of 

thirty-six people including a psychologist, two lead parole case analysts, and sixteen parole case 

analysts. Id. at *2. “For each case, the assigned analyst researches the record and the inmate file, 

including using such specific criteria that the Commission has said they wanted to know about the case, 

and then prepares a written report and recommendation. . . . Special weight is given to the ‘brutality of 

the crime.’” Id. Parole is a two-step process in North Carolina. Id. First is the “review” stage, “where 

the parole case analyst relies on psychological evaluations contained in the offender’s prison file. After 

writing a summary of the prison file and making a written recommendation for or against granting 

parole, the parole case analyst provides the information to a commissioner.” Id. The commissioners 

then review the report and make independent electronic votes—they do not consult with one another in 

casting their votes. Id. The commissioners’ “usual vote is ‘no’ on felony parole at the ‘review’ stage.” 

Id. at *3. If the commissioners, however, vote “yes” at the review stage, then the file will go into the 

second stage—the “investigation” stage. Id. “At the ‘investigation’ stage, the parole case analyst 

notifies the offender, the offender’s prison facility, the victim, the prosecuting district attorney, and law 

enforcement. It is normal practice for the commission to order a psychological report to be conducted 

on the offender at this second level of review.” Id. Hayden never reached the level-two investigation 

because he was denied parole at the review stage each year since 2002. Id.  
105 Id. at *1.  
106 Id. at *4 (“Throughout this process, every felony offender—adult or juvenile—is reviewed in 

the same way. The Parole Commission gives no consideration to an offender’s age at the time of the 

offense.” (citations omitted)). Although the commissioners stated to the court that “no consideration of 

age is given in a parole review,” the court noted that “there is evidence in the record that at least one 

case analyst did negatively consider age as a parole factor.” Id. at *3.   
107 See id. at *10 n.5 (“Although Hayden’s parole case file explicitly states that he was fifteen 

when he committed his offense, it is difficult for this court to believe that a parole commissioner can 

fully take into ‘consideration [Hayden’s] chronological age and its hallmark features—among them, 

immaturity, impetuosity, and failure to appreciate risks and consequences’ when reading Hayden’s case 

file along with 90 others in a single day. Indeed, if anything, defendants have demonstrated that North 

Carolina’s juvenile offenders face harsher treatment during parole reviews because the young age at 

which the crime is committed may actually be used as a negative factor in parole consideration by the 
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prepares a written report and recommendation.108 In the report, “[t]here is 

no information about one’s status as a juvenile offender. There is no 

specific information about maturity or rehabilitative efforts[,]” [and] 

“[t]here is no special process for one convicted as an adult before the age 

of 18.”109 Indeed, “[c]ommissioner[s] are unaware” of an inmate’s status as 

a juvenile offender and “[a]bsolutely no consideration is to be given for 

that status by the commissioners.”110 

The court noted the other procedural problems with North Carolina’s 

parole system. In particular, there is no notice given to prisoners in 

advance of the review, no opportunity for the prisoner to be heard on the 

question of maturity or rehabilitation (either in writing or in person), and 

no actual hearing or meeting.111 Instead, four commissioners vote 

electronically without consulting the offender or each other.112   

The court further observed that “caseloads are enormous and each 

parole case analyst is responsible for approximately 4,338 offenders.”113 

The commissioners vote on approximately 2,000 cases every month, and 

approximately 91 in a “typical day.”114 In the court’s view, “[t]he sheer 

volume of work may itself preclude any consideration of the salient and 

constitutionally required meaningful opportunity to obtain release based on 

demonstrated maturity and rehabilitation.”115 In addition, the court stated 

that the data showing that juvenile offenders are rarely paroled—none in 

four of the past five years—raises “questions about the meaningfulness of 

the process as applied to juvenile offenders.”116  

Based on these procedural shortcomings, the court concluded “that the 

North Carolina parole process violates the Eighth Amendment as outlined 

in Graham.”117 The court gave the parties sixty days to present a plan for 

compliance with the decision. The district court’s decision has been stayed 

pending an appeal to the Fourth Circuit.118   

In 2016, a New York appellate court held in Hawkins v. New York 

State Department of Corrections, that New York’s parole process for a 

juvenile offender serving an indeterminate life sentence for second-degree 

                                                                                                                          
case analyst preparing the report for the voting commissioners.” (citations omitted) (quoting Miller v. 

Alabama, 132 S. Ct. 2455, 2468 (2012))).    
108 See id. at *3. 
109 Id. at *8. 
110 Id. The court observed that the failure to consider juvenile status also prevents the board 

members from putting inmates’ disciplinary history into context. Id. at *8–9. 
111 Id. at *28. 
112 Id. at *5.  
113 Id. at *24. 
114 Id. at *5 (citations omitted). 
115 Id. at *24–25.  
116 Id. at *25–26.  
117 Id. at *27.  
118 Hayden v. Butler, No. 15-7676 (4th Cir. Oct. 22, 2015).   
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murder failed to provide a meaningful opportunity for release under the 

Eighth Amendment.119 The court held that Hawkins “has a substantive 

constitutional right not to be punished with a life sentence if the crime 

reflects transient immaturity” and he “was denied his constitutional right to 

a meaningful opportunity for release when the [Parole] Board failed to 

consider the significance of [his] youth and its attendant circumstances at 

the time of the commission of the crime.”120 The court reasoned that “[t]he 

relevant distinction between a constitutional and unconstitutional life 

sentence for a juvenile homicide offender—for all but the rare case of an 

irreparably corrupt juvenile—is that a constitutional sentence guarantees, 

at some point, a ‘meaningful opportunity to obtain release.’”121 The court 

concluded that Hawkins “was entitled to a meaningful opportunity for 

release in which his youth, and its attendant characteristics, were 

considered by the Board.” The court held Hawkins was entitled to a de 

novo parole release hearing.122 

In Michigan, juveniles sentenced to mandatory life without parole for 

first-degree murder brought a § 1983 civil rights class action in federal 

court alleging that the State’s failure to provide them with parole eligibility 

violated their Eighth Amendment rights.123 The district court in Hill v. 

Synder granted partial summary judgment to the plaintiffs, holding that 

Michigan’s then-existing statute prohibiting parole in first-degree murder 

cases was unconstitutional as applied to plaintiffs.124 In November 2013, 

the court ordered the state to “create an administrative structure for the 

purpose of processing and determining the appropriateness of parole” for 

juvenile offenders serving life-without-parole sentences.125 The court 

directed the state to give “notice to all such persons who have completed 

10 years of imprisonment that their eligibility for parole will be considered 

in a meaningful and realistic manner.”126 The court stated that the Parole 

                                                                                                                          
119 Hawkins v. N.Y. State Dep’t of Corr. & Cmty. Supervision, No. 521536, 2016 WL 1689740, 

at *1 (N.Y. App. Div. Apr. 28, 2016). Hawkins was convicted of second-degree murder, committed 

when he was sixteen years old, and sentenced to a term of twenty-two years to life in prison. Id. He was 

denied parole nine times after becoming eligible for parole in 2000. Id. At the time of his last parole 

hearing, he was fifty-four years old and had served thirty-six years of his sentence. Id. One of the 

reasons for the Board’s denial of Hawkins’ parole release was that “granting his release ‘would so 

deprecate the seriousness of [his] offense as to undermine respect for the law.’” Id. Hawkins challenged 

the Board’s determination in a New York appellate court, requesting either his immediate release from 

prison or a de novo parole release hearing. Id.  
120 Id.  
121 Id. at *2 (quoting Graham v. Florida, 560 U.S. 48, 75 (2010)).  
122 Id. at *3.  
123 Hill v. Snyder, No. 10-14568, 2013 WL 364198, at *1 (E.D. Mich. Jan. 30, 2013), appeal 

docketed, No. 13-2705 (6th Cir. Dec. 20, 2013). 
124 Id. at *2.   
125 Hill v. Snyder, No. 10-14568, at 1 (E.D. Mich. Nov. 26, 2013) (order mandating compliance 

with Miller). 
126 Id.  
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Board will be required to explain its decisions regarding whether to grant 

release, may not issue a “no interest” order or anything “materially like a 

no interest” order, and may not permit a veto of a release decision by the 

sentencing judge.127 Parole release decisions “will be fair, meaningful, and 

realistic.”128 Finally, the court stated that “no prisoner sentenced to life 

imprisonment without parole for a crime committed as a juvenile will be 

deprived of any educational or training program which is otherwise 

available to the general prison population.”129 The court determined that 

the state had until the end of the year to comply with the order, or the court 

might appoint a special master to oversee compliance. The district court’s 

order was stayed pending an appeal to the Sixth Circuit, and the Sixth 

Circuit recently remanded the case back to the district court for 

reconsideration in light of Montgomery and a new statute enacted in 

Michigan.130 

The Florida Supreme Court recently held in Atwell v. State that 

juveniles sentenced to life with parole after twenty-five years in Florida 

were entitled to benefit from Florida’s new statutory scheme for court-

based review of sentences imposed on juveniles. The court concluded that 

Florida’s traditional parole system failed to provide a meaningful 

opportunity for release under the Eighth Amendment.131 

In Greiman v. Hodges, a juvenile offender convicted of a non-

homicide offense brought a § 1983 action against the Iowa parole board 

and other state defendants alleging that his federal and state constitutional 

rights were violated because the board denied him a meaningful 

opportunity to obtain release.132 The plaintiff alleged, inter alia, that the 

                                                                                                                          
127 Id. at 2. A “no interest” order, as it relates here, is when the board decides to take no further 

action in the case after an initial interview with the prisoner and declines to advance the case to a public 

hearing. See Megan Annitto, Graham’s Gatekeeper and Beyond: Juvenile Sentencing and Release 

Reform in the Wake of Graham and Miller, 80 BROOK. L. REV. 119, 137 (2014) (defining a no interest 

order as “brief orders denying parole after interviews without explanation”). 
128 Id.  
129 Id.  
130 Id. On May 11, 2016, the Sixth Circuit vacated the challenged district court orders, and 

remanded “for the district court to address these issues under the legal landscape established by 

Montgomery v. Louisiana, Miller v. Alabama, and this opinion.” Hill v. Snyder, No. 13-2661, 2016 WL 

2731706, at *1 (6th Cir. May 11, 2016). 
131 Atwell v. State, No. SC14-193, 2016 WL 3010795 (Fla. May 26, 2016). The court noted that 

Florida’s parole process does not require consideration of the mitigating circumstances of youth, 

requires “primary weight” to be given to the seriousness of the offense, and sets “presumptive” parole 

dates that could be decades after the end of natural life expectancy. See id. at *2; see also id. at *7 (“In 

most respects, a sentence of life with the possibility of parole for first-degree murder, based on the way 

Florida’s parole process operates under the existing statutory scheme, actually resembles a mandatorily 

imposed life sentence without parole that is not ‘proportionate to the offense and the offender.’” 

(quoting Horsley v. State, 160 So. 3d 393, 406 (Fla. 2015))).  
132 Greiman v. Hodges, 79 F. Supp. 3d 933, 938 (S.D. Iowa 2015). Plaintiff was sixteen years old 

at the time of his conviction for a non-homicide offense and was initially sentenced to mandatory life in 

prison without parole. Id. at 935. Following Graham, however, he was resentenced to life with the 
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board “failed to provide him a ‘meaningful opportunity for parole’” by 

“summarily den[ying] him parole based solely on the seriousness of his 

offense,” and by failing “to ‘take into account [plaintiff’s] youth and 

demonstrated maturity and rehabilitation as required under the new 

constitutional and statutory mandates.’”133 The plaintiff also alleged that 

the Department of Corrections “has a policy that requires him to take sex 

offender classes before he can be released on parole but only permits 

inmates with less than two years before discharge to take such classes.”134 

Because the plaintiff does not have a defined discharge date, he alleged 

that he had been denied permission to enroll in sex offender classes and 

thus could not take the steps necessary to become eligible for parole.135 As 

relief, the plaintiff sought an order requiring the Department of Corrections 

to permit him to enroll in the necessary prison programs to become parole 

eligible, requiring the parole board to consider plaintiff’s youth at the time 

of the offense and his demonstrated maturity and rehabilitation, and 

ordering the board to recognize the distinctions between children and 

adults.136   

A federal district court in Iowa denied the defendants’ motion to 

dismiss, reasoning, inter alia, that Graham has “applicability outside the 

context of a juvenile’s initial sentencing” because “Graham explicitly held 

that . . . the State must . . . give [juvenile non-homicide offenders] some 

meaningful opportunity to obtain release based on demonstrated maturity 

and rehabilitation.”137 Because the plaintiff was resentenced to life with 

parole, the court reasoned, “the ultimate length of Plaintiff’s prison 

sentence will be determined by the [Iowa Board of Parole], because it 

alone has the authority to grant Plaintiff release.”138 The court therefore 

concluded that “the responsibility for ensuring that Plaintiff receives his 

constitutionally mandated ‘meaningful opportunity to obtain release based 

on demonstrated maturity and rehabilitation’ lies squarely with [the Iowa 

Board of Parole] and the other State-actor Defendants.”139 The court held 

that the plaintiff presented a plausible § 1983 claim and denied the 

defendants’ motion to dismiss.140 

                                                                                                                          
possibility of parole after twenty-five years, and “[b]ecause Plaintiff had already spent more than 

twenty-five years in custody, he was eligible for parole immediately upon his resentencing.” Id. at 935–

36.  
133 Id. at 936. 
134 Id.  
135 Id. 
136 Id. 
137 Id. at 943.  
138 Id. 
139 Id. 
140 Id. at 944 (“Accepted as true, these allegations state a plausible § 1983 claim that Defendants, 

acting under color of state law, have wrongfully deprived and continue to deprive Plaintiff of a 

‘meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation,’ thereby 

 



 

1148 CONNECTICUT LAW REVIEW [Vol. 48:1121 

Similarly, advocates in California have raised challenges to 

California’s new juvenile parole provisions, which were created by 

SB260.141 An amicus brief submitted to the California Supreme Court in a 

pending case asserts that “the realities of the California parole process and 

its politicized structure render the parole process in its current form 

incapable of providing the ‘meaningful opportunity for release’ that is 

constitutionally required.”142 Amici assert that “the opportunity for release 

for a youth offender must be more than a ‘long-shot,’”143 and “the process 

for release cannot disadvantage youth offenders as compared to adult 

offenders on the basis of their youth and its attendant qualities at the time 

of the crime.”144 Amici stressed that the parole board grants parole 

infrequently.145 Further, even if the parole board grants parole to an 

offender, the governor has the ability to—and the majority of the time 

does—reverse the parole board’s decision to grant release.146 Moreover, 

“youth offenders fare[] significantly worse than adult offenders at parole 

hearings” because “the current parole process is structured in a way that 

disadvantages youth offenders.”147 For example, parole boards often 

consider factors that are contrary to the Miller factors.148 Amici also stress 

that youth offenders with lengthy sentences often have little access to 

education and rehabilitative programs, which hurts their chances of 

receiving parole because rehabilitation is such a major factor in the parole 

decision. In a case involving similar arguments, the California Supreme 

Court recently held that it was premature to conclude that the parole 

process under SB260 failed to provide a meaningful opportunity for 

                                                                                                                          
violating his right to be free from cruel and unusual punishment under the Federal and State 

Constitutions.”).  
141 See Brief for Post-Conviction Justice Project as Amici Curiae Supporting Petitioner, supra 

note 90. 
142 Id. at 1.  
143 Id. at 8. In other words, “more substantial than the opportunity of receiving commutation 

through executive clemency.” Id. 
144 Id. at 9. 
145 Id. at 10. 
146 Id. at 11–12. Amici state, “[w]ithout any assurance against the Governor’s ability to make 

release on parole a more remote possibility than executive clemency, California’s parole process cannot 

provide a ‘meaningful opportunity for release.’” Id. at 14. 
147 Id. at 14–15.  
148 See id. at 15–17 (“First, a record of assaultive behavior at ‘an early age’ tends to show 

unsuitability, and second, the absence of a juvenile record counts in favor of suitability. Third, an 

‘inexplicable’ or ‘very trivial’ motive tends to show unsuitability, in spite of the fact that such a motive 

correlates with hallmark features of youth like ‘impetuosity, and failure to appreciate risks and 

consequences.’ Fourth, an unstable social history counts in favor of unsuitability, in contravention of 

clear recognition that youth ‘are more vulnerable . . . to negative influences and outside pressures[,] . . . 

have limited control over their own environment and lack the ability to extricate themselves from 

horrific, crime-producing settings.’” (footnotes and citations omitted)).  
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release.149  

A case just filed in federal district court in Maryland asserts that the 

parole system in Maryland fails to provide a meaningful opportunity for 

release for juveniles under the Eighth Amendment.150 Maryland is one of 

only three states in the country where the governor must approve parole for 

people serving life sentences.151 The process in Maryland “has become 

highly politicized.”152 Notably, no one serving a life sentence whose parole 

was approved by the Parole Commission has had parole granted by any of 

the past three governors. Indeed, during the past twenty years, “[e]ach 

Governor has vetoed every Parole Commission decision in favor of eligible 

life inmates who offered proof of rehabilitation and of no further risk to 

public safety.”153 Effectively, Maryland is not providing juveniles serving 

life sentences any opportunity to obtain release.154 Maryland has one of the 

largest populations of juvenile lifers in the country, with more than 340 

individuals serving life sentences for crimes occurring when they were 

under eighteen.155  

In sum, litigation is now underway in a number of states challenging 

parole processes as failing to provide a meaningful opportunity for release. 

Several courts have rightly recognized that the Eighth Amendment requires 

                                                                                                                          
149 People v. Franklin, No. S217699, 2016 WL 3017136 (Cal. May 26, 2016). In the case, the 

California Supreme Court affirmed a mandatory fifty-year prison sentence, with parole eligibility after 

twenty-five years, but remanded to the trial court to give the parties an opportunity to make a record of 

youth-related factors for use at subsequent parole hearings. Id. at *15.  
150 Complaint, Md. Restorative Justice Initiative v. Hogan, No. 1:16-cv-01021-ELH (D. Md. Apr. 

6, 2016); id. at 5–6 (“Maryland’s parole scheme functions as a system of ad hoc executive clemency in 

which grants of release are exceptionally rare, are governed by no substantive, enforceable standards, 

and are masked from view by blanket assertions of executive privilege. . . . Defendants lack policies 

that protect the constitutional rights of juvenile lifers to a meaningful opportunity for release; rely upon 

risk assessment tools to make recommendations about release that discriminate against those who were 

minors at the time of offense; and prohibit youth from progressing through the DOC system to 

demonstrate their rehabilitation. As a result of these practices, juvenile lifers in Maryland who have 

matured, who have done everything within their power to reform and to demonstrate their 

rehabilitation, and who the Supreme Court says deserve an opportunity for a second chance to live 

outside prison walls, are far more likely to die in Maryland’s prisons than ever to receive a second 

chance. Their sentences have been converted into de facto LWOP sentences by virtue of the denial of a 

meaningful and realistic opportunity for release.”). 
151 ACLU OF MD., STILL BLOCKING THE EXIT 5 (2015), http://aclu-md.org/uploaded_files/0000 

/0767/stillblockingtheexit_final.pdf [https://perma.cc/5NFL-ZBDG]; Factsheet: Maryland’s Policies 

Around Parole-Eligible Life Sentences, JUST. POL’Y INST., http://www.justicepolicy.org/uploads/justice 

policy/documents/documentary_factsheet.pdf [https://perma.cc/XN9A-8BWG] (last visited Apr. 23, 

2016). In Maryland, individuals convicted of first-degree murder may be sentenced to life with the 

possibility of parole or life without the possibility of parole. MD. CODE ANN., CRIM. LAW § 2-201 

(West 2015). 
152 ACLU OF MD., supra note 151, at 5. 
153 Id. at 4. 
154 The ACLU of Maryland’s report notes: “It is commonly understood that parole [in Maryland] 

is futile for lifers—that they will never be released, no matter what.” Id. at 5 (emphasis omitted).  
155 Id. at 5, 19.  
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procedures that will ensure a meaningful second look for juveniles and 

give them a realistic chance for release based on demonstrated maturity 

and rehabilitation. Perhaps the most critical procedural requirement is for 

counsel to be appointed for prisoners to help them to prepare for second 

look hearings.156 States must not only appoint counsel for the hearings, but 

also provide these attorneys with sufficient resources so that they can 

undertake the kind of extensive mitigation investigation and reentry 

planning that is required to present an effective case for release.157  

In addition, states may not use criteria for release that are inconsistent 

with the Eighth Amendment’s mandate to provide a realistic and 

“meaningful opportunity to obtain release based on demonstrated maturity 

and rehabilitation.”158 For example, state parole boards should not deny 

parole based on the severity of the offense. Under the Supreme Court’s 

decisions, the central question for the parole board is whether the juvenile 

offender has demonstrated maturity and rehabilitation. The severity of the 

crime was already taken into account at the time the original sentence was 

imposed. Parole boards may look to the circumstances of the crime to 

assess whether the individual has matured and rehabilitated since the time 

of the crime. But the severity of the crime should not influence the 

assessment of whether the individual should be released, as juvenile 

offenders must have “a meaningful opportunity to obtain release based on 

demonstrated maturity and rehabilitation” under the Eighth Amendment.   

IV. SENTENCING PROCEDURES FOR CHILDREN  

FACING LIFE WITHOUT PAROLE 

Following Miller, many states enacted statutes addressing procedures 

for sentencing children facing lengthy sentences. In addition, some courts 

have addressed the procedures required for sentencing children post-

Miller. After Montgomery, we can expect much more litigation about 

sentencing procedures. We discuss this legislative activity and litigation 

                                                                                                                          
156 Juvenile offenders face special challenges in preparing for parole hearings. See Russell, supra 

note 24, at 396–97. They have often entered prison with little education, and may have been denied 

access to educational programs while in prison. They may have few remaining ties to the community 

after spending decades behind bars and thus will need help in developing a release plan. An extensive 

investigation of the client’s childhood and experiences while in prison is necessary to develop 

mitigating information and to present a persuasive case for release. An individual who has grown up in 

prison will almost certainly not have the capacity or resources to undertake this kind of comprehensive 

effort. Id. at 419–21. 
157 California pays a maximum of $400 for board-appointed attorneys. ROBERT WEISBERG ET AL., 

STANFORD LAW SCH. CRIMINAL JUSTICE CTR., LIFE IN LIMBO: AN EXAMINATION OF PAROLE RELEASE 

FOR PRISONERS SERVING LIFE SENTENCES WITH THE POSSIBILITY OF PAROLE IN CALIFORNIA 8 (2011), 

http://law.stanford.edu/wp-content/uploads/sites/default/files/child-page/164096/doc/slspublic/SCJC_re 

port_Parole_Release_for_Lifers.pdf [https://perma.cc/52R2-DEYE]. This is obviously entirely 

inadequate.  
158 Graham v. Florida, 560 U.S. 48, 75 (2010). 
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below.  

A.  Statutes Addressing Sentencing Procedures 

After Miller, nine states enacted statutes retaining life without parole 

as a sentencing option for children convicted of some offenses, and 

requiring sentencers to consider a list of factors before imposing such a 

sentence.159 In enacting these “Miller-compliance” statutes, these states 

                                                                                                                          
159 These states include Florida, Illinois, Iowa, Louisiana, Michigan, Nebraska, North Carolina, 

Washington, and Pennsylvania. See FLA. STAT. ANN. § 921.1401(2) (West 2015) (requiring judges to 

hold a sentencing hearing and to consider a list of factors in determining “whether life imprisonment or 

a term of years equal to life imprisonment is an appropriate sentence” for juveniles convicted of certain 

offenses in adult court); 730 ILL. COMP. STAT. ANN. 5/5-4.5-105(a) (West 2015) (requiring judges, 

when sentencing juveniles transferred to adult court, to consider several youth-related “factors in 

mitigation in determining the appropriate sentence” and listing factors); IOWA CODE ANN. 

§ 902.1(2)(b)(2), (3)(b) (West 2015) (requiring courts to consider a number of factors before imposing 

a sentence on a juvenile offender, including: public safety concerns, the defendant’s role in the crime, 

the heinousness of the offense, the number of victims, the defendant’s maturity, and likelihood for 

rehabilitation); LA. CODE CRIM. PROC. ANN. art. 878.1(B) (2015); LA. REV. STAT. ANN. § 

15:574.4(E)(1) (2015) (providing that before imposing a life-without-parole sentence upon a juvenile 

offender, the court must hold a hearing and consider aggravating and mitigating circumstances, 

“including but not limited to the facts and circumstances of the crime, the criminal history of the 

offender, the offender’s level of family support, social history, and such other factors as the court may 

deem relevant[]” and stating that life-without-parole sentences “should normally be reserved for the 

worst offenders and the worst cases”); MICH. COMP. LAWS. ANN. § 769.25(6), (7) (West 2015) 

(requiring judges to “conduct a hearing . . . as part of the sentencing process” where the “trial court 

shall consider the factors listed in Miller v. Alabama . . . and may consider any other criteria relevant to 

its decision, including the individual’s record while incarcerated”; at the hearing “the court shall 

specify on the record the aggravating and mitigating circumstances considered by the court and the 

court’s reasons supporting the sentence imposed”); NEB. REV. STAT. ANN. § 28-105.02(2) (West 2015) 

(stating that in determining whether to impose life without parole, “the court shall consider mitigating 

factors which led to the commission of the offense,” and “[t]he convicted person may submit mitigating 

factors to the court”); N.C. GEN. STAT. ANN. §§ 15A-1340.19B(c), -1340.19C(a) (West 2015) 

(providing that the “[t]he defendant or the defendant’s counsel may submit mitigating circumstances to 

the court” and listing mitigating factors; requiring the court to “consider any mitigating factors in 

determining whether, based upon all the circumstances of the offense and the particular circumstances 

of the defendant, the defendant should be sentenced to life imprisonment with parole instead of life 

imprisonment without parole”); 18 PA. CONS. STAT. ANN. § 1102.1(d) (West 2015) (requiring courts to 

make findings on the record regarding aggravating and mitigating circumstances before imposing a 

sentence of life without parole on a juvenile offender and listing factors including “the impact of the 

offense on each victim”); WASH. REV. CODE ANN. § 10.95.030(3)(b) (West 2015) (stating that in 

setting minimum term for parole eligibility, courts must consider factors “including, but not limited to, 

the age of the individual, the youth’s childhood and life experience, the degree of responsibility the 

youth was capable of exercising, and the youth’s chances of becoming rehabilitated”). The bill awaiting 

the governor’s signature in Missouri lists factors for a jury to consider before imposing life without 

parole on a juvenile. See S.B. 590, 98th Gen. Assemb., 2d Reg. Sess. (Mo 2016) (requiring sentencer to 

consider list of mitigating factors when assessing punishment for juvenile offenders convicted of first-

degree murder). 

Following Miller, South Dakota enacted a statute retaining life without parole, but providing a list 

of factors for courts to consider. S.D. CODIFIED LAWS §§ 22-6-1, 23A-27A-2 (West 2015) (requiring 

courts to conduct a presentence hearing “to hear additional evidence in mitigation and aggravation of 

punishment” before imposing sentence upon a juvenile convicted as an adult of a Class A or B felony, 
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endorsed a narrow reading of Miller: courts may continue to impose life 

without parole on children as long as they first “consider” a list of factors 

and have the option of picking a lesser sentence.   

Montgomery rejected this narrow procedural view of Miller. 

Montgomery makes plain that it is not enough for a sentencer to simply 

                                                                                                                          
the maximum punishment for which is life imprisonment, and requiring the court to hear “[e]vidence 

supporting any . . . aggravating circumstances” and “[t]estimony regarding the impact of the crime on 

the victim’s family,” as well as “[a]ll evidence concerning any mitigating circumstances”). However, in 

2016, following Montgomery, South Dakota eliminated life-without-parole sentences entirely for 

juveniles. S.B. 140, 91st Legis. Assemb. (S.D. 2016). 

Legislation enacted in Connecticut, Nevada, and West Virginia eliminates life without parole, and 

also requires sentencers to consider youth-related characteristics and circumstances before sentencing 

juveniles convicted of serious crimes. See CONN. GEN. STAT. ANN. § 54-91g (West 2015) (stating that 

when sentencing juveniles transferred to adult court and convicted of A or B felonies, judges must 

consider “the defendant’s age at the time of the offense, the hallmark features of adolescence, and any 

scientific and psychological evidence showing the differences between a child’s brain development and 

an adult’s brain development”); Act of May 25, 2015, ch. 152, § 1, 2015 Nev. Stat. 617 (requiring 

courts to “consider the differences between juvenile and adult offenders, including, without limitation, 

the diminished culpability of juveniles as compared to that of adults and the typical characteristics of 

youth” before imposing a sentence upon a person convicted as an adult for an offense that the person 

committed when he or she was less than eighteen years of age).  

West Virginia’s statute provides a list of mitigating factors for judges to consider before imposing 

a sentence upon a juvenile transferred to adult court and convicted of a felony offense as an adult. See 

W. VA. CODE ANN. § 61-11-23(c) (West 2015). The statute requires the court to consider the following 

“mitigating circumstances”: 

(1) Age at the time of the offense; 

(2) Impetuosity; 

(3) Family and community environment; 

(4) Ability to appreciate the risks and consequences of the conduct; 

(5) Intellectual capacity; 

(6) The outcomes of a comprehensive mental health evaluation conducted by a[] 

mental health professional licensed to treat adolescents in the State of West Virginia: 

Provided, That no provision of this section may be construed to require that a 

comprehensive mental health evaluation be conducted; 

(7) Peer or familial pressure; 

(8) Level of participation in the offense; 

(9) Ability to participate meaningfully in his or her defense; 

(10) Capacity for rehabilitation; 

(11) School records and special education evaluations; 

(12) Trauma history; 

(13) Faith and community involvement; 

(14) Involvement in the child welfare system; and 

(15) Any other mitigating factor or circumstances. 

Id. 
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discretionarily consider the child’s chronological youth in selecting a 

sentence. Instead, where a child faces the possibility of a life-without-

parole sentence, the sentencer must actually give mitigating effect to the 

characteristics of youth described in Graham and Miller. Montgomery 

stressed: “Miller, then, did more than require a sentencer to consider a 

juvenile offender’s youth before imposing life without parole; it 

established that the penological justifications for life without parole 

collapse in light of the distinctive attributes of youth.”160 Thus, “[e]ven if a 

court considers a child’s age before sentencing him or her to a lifetime in 

prison, that sentence still violates the Eighth Amendment for a child whose 

crime reflects ‘unfortunate yet transient immaturity.’”161 Under 

Montgomery, a life-without-parole sentence violates the Eighth 

Amendment unless the sentencer makes a determination—after giving 

mitigating effect to the circumstances and characteristics of youth—that 

this particular child is “the rare juvenile offender who exhibits such 

irretrievable depravity that rehabilitation is impossible and life without 

parole is justified,” despite the general absence of penological justification 

for such a sentence.162 

Thus, a child may not be exposed to a life-without-parole sentence 

absent a finding that the child is irreparably corrupt (i.e., “exhibits such 

irretrievable depravity that rehabilitation is impossible”). Yet none of the 

statutes enacted post-Miller that retain life without parole for children 

require a finding of irreparable corruption before such a sentence may be 

imposed. Instead, these statutes suggest that life without parole is 

appropriate as long as the sentencer first considers a list of mitigating (or, 

in some states, mitigating and aggravating) factors. These statutes thus 

mislead sentencers by purporting to authorize the imposition of life without 

parole when the Eighth Amendment forbids it.163 These procedural statutes 

                                                                                                                          
160 Montgomery v. Louisiana, 136 S. Ct. 718, 734 (2016). 
161 Id. (quoting Miller v. Alabama, 132 S. Ct. 2455, 2469 (2012)); see also id. at 733 (stating that 

that Miller requires the sentencer to “take into account ‘how children are different, and how those 

differences counsel against irrevocably sentencing them to a lifetime in prison’” (quoting Miller, 132 S. 

Ct. at 2469)).   
162 Id. at 733. In our view, no child is irreparably corrupt and a finding of irreparable corruption at 

the time of sentencing is simply not supportable. And even if it were possible for a child to be 

“irreparably corrupt,” experts tell us that we cannot reliably determine, when someone is a child, 

whether he or she will end up (decades later) being a person incapable of rehabilitation. However, to 

the extent that Miller and Montgomery appear to authorize life without parole for a juvenile if such a 

finding of irreparable corruption is made, we discuss the implications of this holding. 
163 For example, the statute enacted in Pennsylvania post-Miller provides that “[i]n determining 

whether to impose a sentence of life without parole [on a juvenile convicted of first degree murder], the 

court shall consider and make findings on the record regarding” a series of factors including, inter alia, 

“[t]he impact of the offense on each victim,” “[t]he impact of the offense on the community,” and 

“[t]he threat to the safety of the public or any individual posed by the defendant.” 18 PA. CONS. STAT. 

ANN. § 1102.1(d) (West 2015). The statute nowhere informs courts that a sentence of life without 

parole is illegal absent a determination—after giving mitigating weight to all the circumstances and 
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do not help ensure proportionate sentences for juveniles. Instead, they do 

just the opposite. Sentences that have been imposed under these statutes 

must now be reexamined in light of Montgomery.  

Some states have enacted statutes that require other sentencing 

procedures for cases involving children convicted of serious crimes. For 

example, Michigan’s statute permits life without parole to be imposed on a 

juvenile only if the prosecutor first files a written motion stating an intent 

to seek life without parole.164 The “motion shall specify the grounds on 

which the prosecuting attorney is requesting the court to impose a sentence 

of imprisonment for life without the possibility of parole.”165 The statute 

instructs the trial court to conduct a sentencing hearing in a case where a 

defendant faces life without parole and “specify on the record the 

aggravating and mitigating circumstances considered by the court and the 

court’s reasons supporting the sentence imposed.”166   

Under Florida’s new statute, judges must make a written finding at 

sentencing as to whether “the person actually killed, intended to kill, or 

attempted to kill the victim.”167 This finding, along with the category of the 

offense, impacts the timing and availability of a later sentence review.168 

                                                                                                                          
characteristics of youth—that the child is irreparably corrupt. Thus, this statute (like various others 

enacted post-Miller) is misleading regarding the circumstances in which life without parole may be 

imposed on a child. 
164 MICH. COMP. LAWS ANN. §§ 769.25, 769.25a (West 2015) (stating that the prosecuting 

attorney may file a motion to sentence a defendant who was under eighteen at the time of the offense to 

life in prison without parole, if he was convicted of certain offenses).   
165 Id. § 769.25(3). 

If the prosecuting attorney intends to seek a sentence of imprisonment for life 

without the possibility of parole for a case described in subsection (1)(a), the 

prosecuting attorney shall file the motion within 21 days after the defendant is 

convicted of that violation. If the prosecuting attorney intends to seek a sentence of 

imprisonment for life without the possibility of parole for a case described under 

subsection (1)(b), the prosecuting attorney shall file the motion within 90 days after 

the effective date of the amendatory act that added this section. The motion shall 

specify the grounds on which the prosecuting attorney is requesting the court to 

impose a sentence of imprisonment for life without the possibility of parole. 

Id. If the prosecuting attorney does not file a motion requesting the individual be sentenced to life in 

prison without parole, then the court shall sentence the defendant to a term of years sentence. Id. 

§ 769.25(4). 
166 MICH. COMP. LAWS ANN. § 769.25(7).  
167 FLA. STAT. ANN. § 775.082(1)(b)(3) (West 2015).  
168 Id. Individuals convicted of a capital felony who “actually killed, intended to kill, or attempted 

to kill the victim” may be sentenced to a term of years of not less than forty years, or life. Id. 

§ 775.082(1)(b)(1). These individuals are eligible for sentence review after twenty-five years. Id. 

§ 775.082(1)(b)(2); see also id. § 921.1402(2)(a) (“A juvenile offender under [§] 775.082(1)(b)[(1)] is 

entitled to a review of his or her sentence after 25 years.”). However, they are ineligible for sentence 

review if previously convicted of certain offenses, or conspiracy to commit those offenses. Id. 

§ 921.1402(2)(a). Prior qualifying convictions are: murder, manslaughter, sexual battery, armed 

burglary, armed robbery, armed carjacking, home-invasion robbery, human trafficking for commercial 

sexual activity with a child under eighteen years of age, false imprisonment, or kidnapping. Id. If the 
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North Carolina’s statute provides that, in a case where a juvenile faces 

life without parole, the court’s “order adjudging the sentence shall include 

findings on the absence or presence of any mitigating factors and such 

other findings as the court deems appropriate to include in the order.”169 

Some statutes specifically require the sentencing court to consider 

psychological evidence before sentencing a child convicted in adult court. 

For example, West Virginia’s new statute provides that courts must 

consider the results of a comprehensive mental health evaluation, if one is 

conducted, before sentencing a child convicted of a felony after transfer to 

adult court.170 Connecticut’s new statute requires the court to consider 

“psychological evidence showing the differences between a child’s brain 

development and an adult’s brain development” before sentencing a child 

transferred to adult court and convicted of A or B felonies.171   

B.  Litigation over Sentencing Procedures 

Prior to Montgomery, many courts viewed Miller as simply a 

procedural decision that required that sentencers “consider” certain youth-

related factors and have discretion to impose a sentence of less than life 

without parole on children. As discussed above, numerous statutes enacted 

nationwide reflect that misunderstanding of Miller. After Montgomery, it is 

clear that the Eighth Amendment places a substantive limit on punishment 

for the vast majority of juvenile offenders. In particular, a life-without-

parole sentence may not be imposed on a child convicted of a homicide 

offense unless the sentencer determines—after giving mitigating effect to 

all the characteristics and circumstances of youth—that the child is 

“irreparably corrupt” (i.e., “exhibits such irretrievable depravity that 

rehabilitation is impossible”). Absent such a finding, the juvenile must 

have a meaningful opportunity for release based on demonstrated maturity 

                                                                                                                          
judge finds that the juvenile did not actually kill, intend to kill, or attempt to kill the victim, then the 

juvenile may still be sentenced to life, but will be eligible for sentence review after fifteen years. Id. 

§ 921.1402(2)(c). On its face, the statute applies prospectively only. However, the Florida Supreme 

Court held that courts should apply provisions of the bill in resentencing juveniles under Miller. See 

Falcon v. State, 162 So.3d 954, 956 (Fla. 2015) (“[W]e conclude that the appropriate remedy for any 

juvenile offender whose sentence is now unconstitutional under Miller is a resentencing pursuant to the 

framework established in legislation enacted by the Florida Legislature in 2014.”). 
169 N.C. GEN. STAT. ANN. § 15A-1340.19C(a) (West 2015).   
170 See W. VA. CODE ANN. § 61-11-23(d)(1) (West 2015) (“Prior to the imposition of a sentence 

on a person who has been transferred to the criminal jurisdiction of the court . . . who has been 

subsequently tried and convicted of a[] felony offense as an adult, the court shall consider the outcomes 

of any comprehensive mental health evaluation conducted by a[] mental health professional licensed to 

treat adolescents in the State of West Virginia. The comprehensive mental health evaluation must 

include the following: (A) Family interviews; (B) Prenatal history; (C) Developmental history; (D) 

Medical history; (E) History of treatment for substance use; (F) Social history; and (G) A psychological 

evaluation.”).  
171 CONN. GEN. STAT. ANN. § 54-91g (West 2015). 
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and rehabilitation. Accordingly, many sentences imposed pre-Montgomery 

are subject to attack on the grounds that there was no properly informed 

finding of irreparable corruption at sentencing.  

Not only do juvenile homicide offenders have a right to a finding of 

irreparable corruption before they can be exposed to life without parole, 

but there is a powerful argument that they also have a right to have a jury 

make that finding beyond a reasonable double.172 

Montgomery and Miller set an Eighth Amendment ceiling on the 

punishment that may be imposed in the “vast majority” of juvenile cases.  

Under the Supreme Court’s Sixth Amendment cases, a judge may not 

make factual findings that expose a defendant to a sentence above the 

maximum sentence authorized by the jury’s verdict. “When a judge inflicts 

punishment that the jury’s verdict alone does not allow, the jury has not 

found all the facts ‘which the law makes essential to the punishment,’ and 

the judge exceeds his proper authority.”173 In other words, if an enhanced 

sentence is authorized only if certain facts are established, then a defendant 

may be exposed to the enhanced sentence only if a jury finds those facts.174 

Moreover, the jury must find those facts beyond a reasonable doubt.175   

Although an Eighth Amendment punishment ceiling is set by the 

Constitution rather than by a legislature or sentencing commission, it 

nonetheless defines the lawful sentencing range to which a defendant may 

be exposed. Thus, under the Court’s recent Sixth Amendment cases, it 

follows that an Eighth Amendment ceiling may not be raised under the 

Sixth Amendment absent jury findings beyond a reasonable doubt.176  

                                                                                                                          
172 For a more thorough discussion of this argument (prior to Montgomery), see Sarah French 

Russell, Jury Sentencing and Juveniles: Eighth Amendment Limits and Sixth Amendment Rights, 56 

B.C. L. REV. 553, 553 (2015).   
173 Blakely v. Washington, 542 U.S. 296, 304 (2004) (citation omitted).   
174 Id. 
175 United States v. Booker, 543 U.S. 220, 244 (2005). These principles apply not only where a 

maximum sentence is set by statute, but also where a presumptive maximum sentence is set by 

sentencing guidelines promulgated by a sentencing commission. See id. at 232–33.  
176 Note that in 1986, the Supreme Court concluded in Cabana v. Bullock, 474 U.S. 376, 384–86 

(1986), that Eighth Amendment limits differ from statutory provisions for Sixth Amendment purposes. 

Cabana, decided four years after Enmund v. Florida, 458 U.S. 782, 801 (1982), rejected the view that a 

jury must make an Enmund culpability finding before a defendant could be sentenced to death. The 

Court explained that its “ruling in Enmund does not concern the guilt or innocence of the defendant—it 

establishes no new elements of the crime of murder that must be found by the jury.” Cabana, 474 U.S. 

at 385. Instead, “Enmund holds only that the principles of proportionality embodied in the Eighth 

Amendment bar imposition of the death penalty upon a class of persons who may nonetheless be guilty 

of the crime of capital murder as defined by state law: that is, the class of murderers who did not 

themselves kill, attempt to kill, or intend to kill.” Id. According to the Court, the Enmund rule “remains 

a substantive limitation on sentencing, and like other such limits it need not be enforced by the jury.” 

Id. at 386. But Cabana was decided before the Court’s expansion of Sixth Amendment rights with the 

Apprendi, Ring, and Blakely line of cases, and Cabana does not survive this recent Sixth Amendment 

jurisprudence. Since Cabana, the Court has stressed that whether a factor is labeled a sentencing factor 

rather than an element of the offense is irrelevant for Sixth Amendment purposes. See Ring v. Arizona, 
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Accordingly, juveniles have a right to jury findings before they can be 

exposed to life without parole. First, a jury must find (beyond a reasonable 

doubt) that the juvenile’s conduct involved all the factual components 

necessary to make the conduct a “homicide” within the meaning of 

Graham and Miller.177 Second, absent a finding of irreparable corruption 

by a jury (beyond a reasonable doubt), the juvenile may not be exposed to 

life without parole. Instead, the maximum sentence is one that provides a 

meaningful opportunity for release based on demonstrated maturity and 

rehabilitation.178  

                                                                                                                          
536 U.S. 584, 605 (2002) (“[T]he characterization of a fact or circumstance as an ‘element’ or a 

‘sentencing factor’ is not determinative of the question ‘who decides,’ judge or jury.”). Rather, the 

relevant inquiry is whether the law makes a fact essential to punishment. It is no longer accurate to say, 

as the Court did in Cabana, that “a substantive limitation on sentencing” need not be enforced by a 

jury. The law (the Eighth Amendment) makes a fact (irreparable corruption) essential to imposing the 

punishment of life without parole on juveniles. It thus follows from the Court’s Sixth Amendment 

decisions that the categorical Eighth Amendment limits established in Miller and Montgomery trigger 

the right to jury findings. 
177 Some Justices have stated that life without parole is flatly barred for juveniles who do not “kill 

or intend to kill.” See, e.g., Miller v. Alabama, 132 S. Ct. 2455, 2475 (2012) (Breyer, J., concurring) 

(“Graham dictates a clear rule: The only juveniles who may constitutionally be sentenced to life 

without parole are those convicted of homicide offenses who ‘kill or intend to kill.’”). Whatever the 

precise definition of “homicide” under Graham, in some cases, the elements of the charged offense will 

require the jury to make the required culpability findings to convict, and the jury’s verdict alone will 

establish the juvenile was convicted of a “homicide.” In other instances, however, Graham will require 

additional factual findings regarding culpability. These findings must be made by a jury. See Russell, 

supra note 172, at 566, 578–83. 
178 It bears noting that the Court in Montgomery cites Atkins v. Virginia, 536 U.S. 304 (2002), as 

an example of an instance “when the Constitution prohibits a particular form of punishment for a class 

of persons” and “an affected prisoner receives a procedure through which he can show he belongs to 

the protected class.” Montgomery v. Louisiana, 136 S. Ct. 718, 735 (2016). However, this example 

merely illustrates the Court’s conclusion that such “procedural requirements do not, of course, 

transform substantive rules into procedural rules.” Id. The citation obviously does not imply that 

categorical Eighth Amendment holdings necessarily place the burden of proof on defendants. Instead, 

Miller and Montgomery make clear that it is only in exceptionally rare cases that a life-without-parole 

sentence can be a proportionate sentence under the Eighth Amendment for a juvenile. Miller and 

Montgomery plainly place the burden on prosecutors—if they wish to pursue such sentences—to 

establish that the case departs from the norm (where it is presumed that juveniles have lessened 

culpability and are capable of rehabilitation).  

The Court’s response to an argument raised by Louisiana also bears mention. The Court states:  

Louisiana suggests that Miller cannot have made a constitutional distinction between 

children whose crimes reflect transient immaturity and those whose crimes reflect 

irreparable corruption because Miller did not require trial courts to make a finding of 

fact regarding a child’s incorrigibility. That this finding is not required, however, 

speaks only to the degree of procedure Miller mandated in order to implement its 

substantive guarantee. When a new substantive rule of constitutional law is 

established, this Court is careful to limit the scope of any attendant procedural 

requirement to avoid intruding more than necessary upon the States’ sovereign 

administration of their criminal justice systems. Fidelity to this important principle 

of federalism, however, should not be construed to demean the substantive character 

of the federal right at issue. That Miller did not impose a formal factfinding 
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It bears emphasizing that a finding of irreparable corruption could be 

made (if at all)179 only after the sentencer gives mitigating effect to all the 

characteristics and circumstances of youth set forth in Miller and 

Montgomery. In addition, even after such a finding is made, a sentence of 

life without parole is not required. The finding of irreparable corruption 

simply means that a juvenile is eligible for such a sentence without further 

findings from the jury. With a finding of irreparable corruption, the 

sentence would no longer categorically violate the Eighth Amendment.  

But the sentencer could still decide to impose a lesser sentence. Thus, the 

“irreparable corruption” finding operates much as aggravating factors do 

under some capital statutes (where a finding makes a defendant eligible for 

the possibility of a death sentence but does not mandate a sentence of 

death). In capital sentencing proceedings, the Supreme Court distinguishes 

the “eligibility phase” (where the aggravating factors that make a 

defendant eligible for a death sentence are determined) from the “selection 

phase” (where the sentencer determines whether to impose death). By 

analogy, for juveniles, the “irreparable corruption” determination is made 

at the eligibility phase. Absent such a finding, a juvenile may not even be 

exposed to life without parole.  

Of course, a defendant may consent to judicial fact-finding and waive 

the Sixth Amendment right to have a jury find facts.180 Even a defendant 

who goes to trial may consent to judicial fact-finding as to sentence 

enhancements.181 The fact that a child has a right to jury findings on the 

question of whether he or she can be exposed to a life-without-parole 

sentence does not mean that he or she needs to exercise this right—a child 

                                                                                                                          
requirement does not leave States free to sentence a child whose crime reflects 

transient immaturity to life without parole. To the contrary, Miller established that 

this punishment is disproportionate under the Eighth Amendment. 

Montgomery, 136 S. Ct. at 735 (citation omitted) (citing Ford v. Wainwright, 477 U.S. 399, 416–417 

(1986)). In this passage, in response to an argument raised by Louisiana, the Court is simply stating that 

Miller did not specifically require trial courts to make “a finding of fact regarding a child’s 

incorrigibility” in every case. Miller establishes that a life-without-parole sentence is categorically 

disproportionate for juveniles in all but the rarest of cases. It is only when a state seeks to prove that a 

case is one of those exceptionally rare cases where a juvenile is “irreparably corrupt” (and a sentencer 

is considering imposing a life-without-parole sentence) that the sentencer would need to make a finding 

of fact regarding whether the child is irreparably corrupt. If the state is not seeking to impose a life-

without-parole sentence (and the sentencer does not wish to impose such a sentence), then there is no 

need for “a finding of fact regarding a child’s incorrigibility.” In such cases, the child (like the “vast 

majority” of other juveniles) would receive a sentence that provides a meaningful opportunity for 

release. And, of course, state legislatures could decide (as many have already done) that juveniles 

should not ever be exposed to the possibility of life-without-parole sentences. In those states, trial 

courts would never need to determine if a child is “irreparably corrupt.”  
179 As noted above, in our view, no child is irreparably corrupt and a finding of irreparable 

corruption at the time of sentencing is simply not supportable. See supra note 162. 
180 Blakely, 542 U.S. at 310.   
181 Id. 
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could waive the right and consent to fact-finding by a judge. There may be 

good reason to do so in many cases.182 The judge would still be required to 

find beyond a reasonable doubt that the child was irreparably corrupt 

before the child could be exposed to life without parole.  

Advocates are starting to assert that jury findings are required before 

children can be exposed to life without parole. In 2015, the Michigan Court 

of Appeals held in People v. Skinner that juveniles convicted of first-

degree murder in Michigan have a right to jury findings before they can 

receive a life-without-parole sentence.183 In Michigan, a juvenile convicted 

of first-degree murder is subject to a term-of-years sentence unless the 

prosecutor files a motion seeking life without parole and the court conducts 

a sentencing hearing where additional findings based on aggravating and 

mitigating factors are made on the record.184 Thus, “at the point of 

conviction, absent a motion by the prosecution and without additional 

findings on the Miller factors, the maximum punishment that a trial court 

may impose upon a juvenile convicted of first-degree murder is a term-of-

years prison sentence.”185 The court in Skinner concluded that the 

Michigan statute “subjects [the] defendant to harsher punishment based on 

judicially found facts in contravention of the Sixth Amendment.”186   

The Skinner court instructed that the trial court on remand “should 

empanel a jury and hold a sentencing hearing where the prosecution is 

tasked with proving that the factors in Miller support that the juvenile’s 

offense reflects ‘irreparable corruption’ beyond a reasonable doubt.”187 The 

court stated that after evidence is presented, “the trial court should instruct 

the jury that it must consider, whether in light of the factors set forth in 

Miller and any other relevant evidence, the defendant’s offense reflects 

irreparable corruption beyond a reasonable doubt sufficient to impose a 

sentence of life without parole.”188 If the jury decides this question in the 

negative, the court must impose a term-of-years sentence.189   

Although Skinner considered the interaction of Miller with a recently 

                                                                                                                          
182 See Russell, supra note 172, at 600–11 (discussing concerns about racial bias among jurors 

and other potential problems with involving juries in sentencing decisions). 
183 People v. Skinner, No. 317892, 2015 WL 4945986, at *1 (Mich. Ct. App. Aug. 20, 2015). The 

court first noted that Miller did not address the issue of who decides what sentence to impose upon a 

juvenile after the individualized Miller factors are considered. Id. at *7. The final paragraph of Miller 

references that “a judge or jury must have the opportunity to consider mitigating circumstances before 

imposing the harshest penalty for juveniles.” Miller v. Alabama, 132 S. Ct. 2455, 2475 (2012); see also 

Russell, supra note 172, at 569 (“Miller generally avoids the issue by referencing the ‘sentencer’ 

throughout the opinion, rather than specifying a judge or a jury.”). 
184 Skinner, 2015 WL 4945986, at *12. 
185 Id. at *13.  
186 Id. 
187 Id. at *20 (footnote omitted). 
188 Id. 
189 Id.; MICH. COMP. LAWS ANN. § 769.25(9) (West 2015). 
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enacted statute in Michigan, the reasoning of the case applies beyond 

Michigan, as the Skinner court endorsed the view that irreparable 

corruption is a factual finding that aggravates the penalty under Miller.190 

Particularly after Montgomery, advocates nationwide can assert that a jury 

must find irreparable corruption beyond a reasonable doubt before a child 

may be exposed to life without parole.   

It should be noted that some state statutes enacted in response to 

Graham and Miller themselves trigger the right to certain jury findings 

under the Sixth Amendment. Florida and Massachusetts enacted statutes 

that link the timing of a child’s “second look” review to a factual finding 

made at sentencing about the nature of the crime.191 These findings—

which increase the severity of the child’s sentence—must be found by a 

jury rather than a judge (absent the child’s waiver of the jury right).192 

Other states such as Maryland and Mississippi have statutes requiring jury 

sentencing before life without parole may be imposed on anyone convicted 

of capital felony—juvenile or adult.193 

Following Montgomery, there will undoubtedly be litigation 

addressing the type of jury instructions required if the sentencer is a jury. 

When sentencing is performed by a judge, appellate courts will grapple 

with what form of findings sentencing judges must make on the record.  

Even pre-Montgomery, some appellate courts stressed the need for 

specific findings by sentencing judges. For example, the Connecticut 

Supreme Court in State v. Riley remanded for resentencing a 100-year 

                                                                                                                          
190 See Skinner, 2015 WL 4945986, at *17 (“Moreover, ‘Miller concludes that life without parole 

is an inappropriate sentence for most juveniles, and may be given only in rare circumstances where 

certain facts are established. Thus, the factual finding of “irreparable corruption” aggravates—not 

mitigates—the penalty.’” (quoting Russell, supra note 172, at 582)).   
191 In Florida, the timing of sentence review depends on whether the court finds that the defendant 

“actually killed, intended to kill, or attempted to kill the victim.” FLA. STAT ANN. §§ 775.082(1)(b)(1), 

921.1402(2)(a) (West 2015). In Massachusetts, the timing of parole eligibility for juveniles convicted 

of first-degree murder depends on whether the crime is committed “with extreme atrocity or cruelty” or 

“deliberately premeditated malice aforethought.” MASS. GEN. LAWS ANN. ch. 279, § 24 (West 2015); 

see also Russell, supra note 172, at 596 (discussing how the Florida and Massachusetts statutes trigger 

the right to jury findings under the Sixth Amendment).    
192 Russell, supra note 172, at 556. 
193 MD. CODE ANN., CRIM. LAW § 2-201 (West 2016) (“A person who commits a murder in the 

first degree is guilty of a felony and on conviction shall be sentenced to: (i) imprisonment for life 

without the possibility of parole; or (ii) imprisonment for life.”); id. § 2-304 (providing that life without 

parole may be imposed for first degree murder only if the state first gives notice and there is a 

unanimous decision by a jury to impose a sentence of life without parole); MISS. CODE. ANN. § 99-19-

101 (West 2016) (“Upon conviction or adjudication of guilt of a defendant of capital murder or other 

capital offense, the court shall conduct a separate sentencing proceeding to determine whether the 

defendant should be sentenced to death, life imprisonment without eligibility for parole, or life 

imprisonment. The proceeding shall be conducted by the trial judge before the trial jury as soon as 

practicable.”); see also Dycus v. State, No. 2012-M-02041 (Miss. Sept. 17, 2014) (order vacating 

sentence and remanding) (holding that juveniles convicted of capital murder are entitled to a 

“sentencing hearing before a jury under Section 99-19-101”). 
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sentence that was imposed on a juvenile in a discretionary sentencing 

regime.194 In remanding the case for resentencing, the court explained that 

when a child faces a sentence of life without parole (or its functional 

equivalent), “the record must reflect that the trial court has considered and 

given due mitigating weight” to the circumstances and characteristics of 

the child’s youth “in determining a proportionate punishment.”195  

Similarly, the Supreme Court of Iowa held in State v. Seats that before 

imposing a sentence of life without parole on a juvenile, a trial court must 

first “make specific findings of fact discussing why the record rebuts the 

presumption” against sentencing juveniles to life without parole.196   

The Ohio Supreme Court has also stressed that when a juvenile faces 

                                                                                                                          
194 State v. Riley, 110 A.3d 1205, 1206–08 (Conn. 2015). The Connecticut Supreme Court 

reasoned that “in Miller, the court expressed its confidence that, once the sentencing authority 

considers the mitigating factors of the offender’s youth and its attendant circumstances, ‘appropriate 

occasions for sentencing juveniles to this harshest possible penalty will be uncommon.’” Id. at 1214 

(quoting Miller v. Alabama, 132 S.Ct. 2455, 2469 (2012)). The Riley court concluded that “[t]his 

language suggests that the mitigating factors of youth establish, in effect, a presumption against 

imposing a life sentence without parole on a juvenile offender that must be overcome by evidence of 

unusual circumstances.” Id. The court said “[t]his presumption logically would extend to discretionary 

schemes that authorize such a sentence.” Id. The Court also concluded that a 100-year sentence was the 

functional equivalent to a life sentence. Id. at 1207. 
195 Id. Several months later, in Casiano v. Commissioner, the Connecticut Supreme Court stressed 

again that Miller creates a presumption against life-without-parole sentences for juveniles. 115 A.3d 

1031, 1042–43 (Conn. 2015) (“Miller, in effect, set forth a presumption that a juvenile offender would 

not receive a life sentence without parole upon due consideration of the mitigating factors of 

youth . . . .”). 
196 State v. Seats, 865 N.W.2d 545, 557 (Iowa 2015). The Court stated: “In making such findings, 

the district court must go beyond a mere recitation of the nature of the crime, which the Supreme Court 

has cautioned cannot overwhelm the analysis in the context of juvenile sentencing.” Id. (quoting State 

v. Null, 836 N.W. 2d 41, 74–75 (2013)). The defendant in Seats raised claims under both the Eighth 

Amendment and the Iowa Constitution. In Seats, a juvenile was sentenced to mandatory life in prison 

without parole. Id. at 549. Following a motion by the defendant, the case was scheduled for 

resentencing. Id. After reviewing a new presentence report and hearing the evidence, the court held that 

the case was one of the “unusual” situations where life in prison without parole was warranted. Id. at 

557. On appeal, the Iowa Supreme Court stressed that “[t]he question the court must answer at the time 

of sentencing is whether the juvenile is irreparably corrupt, beyond rehabilitation, and thus unfit ever to 

reenter society, notwithstanding the juvenile’s diminished responsibility and greater capacity for reform 

that ordinarily distinguishes juveniles from adults.” Id. at 558. The Iowa Supreme Court had previously 

held that trial court judges must make specific findings on the record before imposing lengthy 

sentences on juveniles convicted as adults. Null, 836 N.W.2d at 74–75. The court noted that trial courts 

must take “more than a generalized notion of . . . age into consideration as a factor at sentencing.” Id. at 

74. The sentencing court “must recognize that because ‘children are constitutionally different from 

adults,’ they ordinarily cannot be held to the same standard of culpability as adults in criminal 

sentencing.” Id. (quoting Miller, 132 S. Ct. at 2464). Thus, “[i]f a district court believes a case presents 

an exception to this generally applicable rule, the district court should make findings discussing why 

the general rule does not apply.” Id. The court stressed that “[i]n making such findings, the district 

court must go beyond a mere recitation of the nature of the crime, which the Supreme Court has 

cautioned cannot overwhelm the analysis in the context of juvenile sentencing” and “the typical 

characteristics of youth . . . are to be regarded as mitigating, not aggravating factors.” Id. at 74–75 

(citations omitted). 
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life without parole, the record must reflect that the trial court specifically 

considered the juvenile’s youth as a mitigating factor before imposing a 

sentence.197 The court reasoned that “because a life-without-parole 

sentence implies that rehabilitation is impossible, when the court selects 

this most serious sanction, its reasoning for the choice ought to be clear on 

the record.”198  

It is clear from Montgomery that if a child was exposed to life without 

parole at sentencing, the record must reflect that the sentencer made a 

finding of irreparable corruption after giving due mitigating weight to the 

characteristics and circumstances of youth. Without such findings, 

appellate courts will be unable to properly review the sentencing decision. 

Note that some advocates and scholars have asserted that children 

facing possible life-without-parole sentences are entitled to other 

procedural protections similar to those given to adults facing the death 

penalty.199 If states continue to seek life-without-parole sentences for 

children, courts will no doubt be grappling with the scope of the procedural 

protections required for years to come.  

V. EXPANDING THE REACH OF GRAHAM/MILLER PROCEDURES  

The bulk of state legislation and litigation relating to Graham and 

Miller has focused on children facing life or effective life sentences. 

However, some states have responded to the Supreme Court cases by 

enacting statutory procedures that reach a broader range of juvenile cases 

or even some adult cases. In addition, some court decisions have relied on 

the Supreme Court cases to address procedures in a broader category of 

cases.   

A.  State Legislation  

Several states have enacted statutes that provide a second look not only 

to juveniles serving life sentences, but also to those serving shorter 

sentences. For example, Connecticut’s new legislation applies new parole 

                                                                                                                          
197 State v. Long, 8 N.E.3d 890, 893 (Ohio 2014). 
198 Id. at 896. 
199 See, e.g., Cara H. Drinan, Juvenile Sentencing Post-Miller: Preventive and Corrective 

Measures, 2015 WIS. L. REV. 203, 203 (“[C]ourts should ensure that children facing that sentence are 

afforded procedural safeguards akin to those recommended for adults who face the death penalty.”).  

Professor Drinan asserts: “When the state seeks to impose LWOP upon a juvenile homicide defendant, 

state court judges should ensure that children facing that sentence have a right to counsel on par with 

what a capital defendant deserves, specifically a team that includes at least a mitigation specialist.” Id. 

at 209; see also Berry, supra note 46, at 280–92 (discussing procedural protections that should apply 

when anyone faces a life-without-parole sentence). Berry notes that “with respect to mitigation, the 

Supreme Court has made clear that limits on the use of mitigation evidence, even if it is irrelevant, 

violates the offender’s Eighth Amendment rights in capital cases,” and observes that “[i]t is not clear 

why a sentence to die in prison should be any different.” Id. at 290. 
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eligibility rules to all juvenile offenders serving more than ten years.200 

Similarly, under West Virginia’s new legislation, all juvenile offenders 

must be eligible for parole after serving no more than fifteen years.201 

Likewise, in Delaware, all juveniles sentenced to more than twenty years 

may petition the court for a sentence modification.202 In addition, 

California’s new statute gives parole eligibility to juvenile offenders after 

no more than fifteen years (except those sentenced to life without 

parole).203 In Nevada, all juveniles are now eligible for parole after no 

more than fifteen or twenty years, except those who committed homicides 

involving more than one victim.204 

Similarly, some states now require consideration of the mitigating 

circumstances of youth in a broader range of cases—not just when a child 

faces life without parole. For example, Connecticut requires consideration 

of these factors when a child is convicted of an A or B felony.205 The new 

statute in Illinois requires consideration of youth-related mitigating 

circumstances for any juvenile transferred to adult court.206 Similarly, 

Nevada’s new statute requires the court to consider a juvenile’s diminished 

culpability and the typical characteristics of youth before imposing a 

sentence upon any juvenile in adult court.207 

Other state legislatures have started to extend special procedures to 

young adults who were over the age of eighteen at the time of the offense.  

For example, in 2013, the California legislature passed a statute that 

creates special parole hearing procedures and criteria for juvenile offenders 

serving lengthy sentences.208 In 2015, California extended these rules to 

individuals who committed crimes when they were less than twenty-three 

years old.209 Similarly, Connecticut’s legislature is considering a bill that 

                                                                                                                          
200 CONN. GEN. STAT. ANN. § 54-125a(f)(1) (West 2015). Under the statute, individuals sentenced 

to fifty years or less are eligible for parole after serving sixty percent of their sentence, or twelve years, 

whichever is greater (unless the juvenile is otherwise eligible for parole sooner). Id. Those serving 

more than fifty years are eligible after serving thirty years. Id. 
201 W. VA. CODE ANN. § 61-11-23(b) (West 2015). 
202 DEL. CODE ANN. tit. 11 § 4204A(d)(1) (West 2015). Modification requests may be filed after 

thirty years in first-degree murder cases and after twenty years for all other cases. Id. § 4204A(d)(2). 
203 See supra notes 64–68 and accompanying text.  
204 See supra note 72.  
205 See supra note 52 and accompanying text. 
206 730 ILL. COMP. STAT. ANN. 5/5-4.5-105(a) (West 2015). 
207 See Act of May 25, 2015, ch. 152, § 1, 2015 Nev. Stat. 617 (“If a person is convicted as an 

adult for an offense that the person committed when he or she was less than 18 years of age, in addition 

to any other factor that the court is required to consider before imposing a sentence upon such person, 

the court shall consider the differences between juvenile and adult offenders, including, without 

limitation, the diminished culpability of juveniles as compared to that of adults and the typical 

characteristics of youth.”).  
208 See supra notes 64–68 and accompanying text (providing details of the statute). 
209 See S.B. 261, 2015 Leg., Reg. Sess. (Cal. 2015) (amending CAL. PENAL CODE §§ 3051, 4801 

(West 2015)).  
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would raise the age of eligibility for Connecticut’s juvenile court.210 Under 

the bill, individuals ages eighteen through twenty would now be covered 

by juvenile court jurisdiction.211   

We hope that state legislatures will continue to expand the procedures 

that are required by Graham and Miller to a broader range of cases for both 

juveniles and adults.    

B.  Court Decisions with a Broader Reach  

As with recent actions by some state legislatures, some courts have 

recently applied the reasoning of Graham and Miller to reach broader 

categories of cases.   

For example, the Iowa Supreme Court held in State v. Lyle that all 

mandatory minimum sentences of imprisonment for juveniles are 

unconstitutional under the cruel and unusual punishment clause of the Iowa 

Constitution.212 Thus, judges must have full discretion in sentencing 

juveniles, and all mandatory minimum sentences for juveniles are 

eliminated.213 The court reasoned that mandatory minimums “forbid[] the 

sentencing court from considering important mitigating characteristics of 

an offender whose culpability is necessarily and categorically reduced as a 

matter of law, making the ultimate sentence categorically inappropriate.”214 

The court further stated that “the heart of the constitutional infirmity with 

the punishment imposed in Miller was its mandatory imposition, not the 

length of the sentence,” and this reasoning “applies to all crimes.”215 The 

court concluded that “[m]andatory minimum sentencing results in cruel 

and unusual punishment due to the differences between children and 

adults,” and “the sentencing of juveniles according to statutorily required 

mandatory minimums does not adequately serve legitimate penological 

objectives in light of the child’s categorically diminished culpability.”216  

In addition, an Illinois appellate court recently held in People v. House 

                                                                                                                          
210 See S.B. 18, Feb. Sess. (Conn. 2016).  
211 See id. 
212 State v. Lyle, 854 N.W.2d 378, 380 (Iowa 2014).  
213 Id. at 403. The Iowa Supreme Court also held that this protection extends retroactively to all 

juveniles currently serving mandatory minimum sentences. Id. Thus, this case will require all juvenile 

offenders who are in prison under a mandatory minimum sentence to be returned to court for 

resentencing. Id. The court recognized that applying the holding retroactively would likely place 

burdens on the legal system. Id. The court reasoned, however, that the importance of preserving the 

protections of cruel and unusual punishment against juveniles is greater. Id. “The youth of this state 

will be better served when judges have been permitted to carefully consider all of the circumstances of 

each case to craft an appropriate sentence and give each juvenile the individual sentencing attention 

they deserve and our constitution demands.” Id. The resentencing court is to consider the Miller factors 

at resentencing to help it craft an appropriate sentence. Id.  
214 Id. at 386.  
215 Id. at 401–02.  
216 Id. at 398.  
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that imposing a mandatory sentence of life without parole on a nineteen-

year-old convicted of murder violated the Illinois constitution’s 

proportionate penalty clause.217 The court vacated the mandatory life-

without-parole sentence and remanded for a new sentencing hearing.218  

In evaluating the sentence under Roper, Graham, and Miller, the court 

stated that, “[w]hile defendant was not a juvenile at the time of the offense, 

his young age of 19 is relevant in consideration under the circumstances of 

the case.”219 The court reasoned, “[a]lthough the Court in Roper delineated 

the division between juvenile and adult at 18, we do not believe that this 

demarcation has created a bright line rule.” The court noted “we find the 

designation that after age 18 an individual is a mature adult appears to be 

somewhat arbitrary”220 and emphasized that recent research “illustrate[s] 

the need to expand juvenile sentencing provisions for young adult 

offenders.”221 At age nineteen, the defendant “was barely a legal adult and 

still a teenager.”222 Although mitigating factors were before the trial court, 

the court reasoned, “they were not available to be considered before 

imposing a mandatory natural life sentence.”223 Thus, the court concluded 

that “[g]iven defendant’s age, his family background, his actions as a 

lookout as opposed to being the actual shooter, and lack of any prior 

                                                                                                                          
217 People v. House, No. 1-11-0580, 2015 WL 9428803, at *27 (Ill. App. Ct. Dec. 24, 2015). The 

defendant, who acted as a lookout during the commission of murders, was convicted of two counts of 

first-degree murder under a theory of accountability and two counts of aggravated kidnapping. Id. at 

*1, *4. In Illinois, being found guilty of murder under a theory of accountability “mandates that all 

participants of the common design are considered equally responsible.” Id. at *21. Thus, the court 

sentenced the defendant to two mandatory consecutive life sentences for the murder convictions, “and 

two terms of 30 years for the aggravated kidnapping convictions to run consecutive with the life 

sentences.” Id. at *1.  
218 Id. 
219 Id. The court reasoned that the defendant “was not present at the scene of the murder [and] 

merely acted as a lookout near the railroad tracks.” Id. at *22. In addition, “[t]here was no evidence that 

defendant helped to plan the commission, but instead took orders from higher ranking [gang] 

members.” Id.   
220 Id. at *25 (citing Roper v. Simmons 543 U.S. 551, 574 (2004)). The court also noted:  

Recent research and articles have discussed the differences between young adults, 

like defendant, and a fully mature adult. “Research in neurobiology and 

developmental psychology has shown that the brain doesn’t finish developing until 

the mid-20s, far later than was previously thought. Young adults are more similar to 

adolescents than fully mature adults in important ways. They are more susceptible to 

peer pressure, less future-oriented and more volatile in emotionally charged 

settings.” 

Id. (quoting Vincent Schiraldi & Bruce Western, Why 21 Year-Old Offenders Should Be Tried in 

Family Court, WASH. POST (Oct. 2, 2015), http://www.washingtonpost.com/opinions/time-to-raise-the-

juvenile-age-limit/2015/10/02/948e317c-6862-11e5-9ef3-fde182507eac_story.html [https://perma.cc/6 

TF2-52D7].  
221 Id.    
222 Id. at *27.   
223 Id.  
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violent convictions, we find that defendant’s mandatory sentence of natural 

life shocks the moral sense of the community.224 The court held that the 

defendant was “entitled to a new sentencing hearing at which the trial court 

has the ability to consider the relevant mitigating factors prior to imposing 

a sentence of such magnitude.”225 

In sum, state courts are beginning to apply the reasoning of the U.S. 

Supreme Court’s juvenile sentencing cases in a broader range of cases to 

require sentencers to give effect to the mitigating circumstances of youth.   

VI. CONCLUSION 

Graham, Miller, and Montgomery require states to provide a 

meaningful opportunity for release for the vast majority of children and 

mandate certain sentencing procedures for children facing life or effective 

life sentences.226 Some state legislatures and courts have responded to the 

Supreme Court decisions by detailing certain procedures for juvenile 

“second look” and sentencing hearings. Other states have provided little 

guidance to their parole boards and sentencing courts.   

Across the country, advocates are beginning to challenge second look 

and sentencing procedures in cases involving children. Litigation has 

produced encouraging results in some cases, as courts have recognized that 

certain procedures are necessary to help ensure proportionate sentences for 

children. Also promising has been the willingness of some state 

legislatures and courts to extend the procedures required by Graham and 

Miller to a broader range of juvenile cases—and even to cases involving 

young adults.  

With Graham, Miller, and Montgomery we have finally seen the 

Supreme Court place categorical Eighth Amendment limits on noncapital 

sentences. We hope the reforms underway to parole and sentencing 

processes for children will not only improve outcomes for children, but 

also lead to better procedures and outcomes for adults. But in the focus on 

procedure, advocates should not lose sight of the need to continue to push 

for further substantive Eighth Amendment limits on sentences—for 

children and adults. 

 

                                                                                                                          
224 Id. The court thus held that the “defendant’s sentence violates the proportionate penalties 

clause of the [Illinois] constitution as applied to him.” Id.   
225 Id.  
226 See supra Part II.  




