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“Jukin’ the stats” means manipulating pertinent information to 
advance one’s position.  In the case of law schools, manipulation of law 
school rankings, put forth by U.S. News and World Report, potentially 
enables the school to gain advantage relative to competitors.  This Article 
describes the U.S. News Law School rankings methodology followed by 
prospective law students everywhere.  The Article then discusses how law 
schools manipulate their data submissions in order to change their relative 
rankings.  The Article also describes the inability of the stakeholders in the 
rankings process to obtain adequate recourse for rankings manipulation, 
and the lack of incentive U.S. News possesses to strongly police data 
submissions.  The Article concludes with a proposed Federal Trade 
Commission rule that corrects such practices by bringing transparency to t
he process.   
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Jukin’ the Stats: 
The Gaming of Law School 
Rankings and How to Stop It 

DARREN BUSH  &  JESSICA PETERSON∗ 

I.  INTRODUCTION 

Each spring, law schools and prospective students await the unveiling 
of the U.S. News & World Report (“USNWR”) graduate schools rankings.1  
USNWR, the leader in law school rankings, is the leading reference for 
prospective students seeking law school admission.  In a world in which 
law schools face increasingly intense competitive pressure,2 combined with 
declining funding, increasing costs,3 and decreasing numbers of positions 
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1 The USNWR ranks the top three-quarters of law schools in the country.  In 2012, 145 schools 
were numerically ranked.  The remaining law schools are either designated as “Rank Not Published” or 
“Unranked.”  Robert Morse & Sam Flanigan, Methodology: Law School Rankings, U.S. NEWS & 
WORLD REP. (Mar. 12, 2012), http://www.usnews.com/education/best-graduate-schools/top-law-
schools/articles/2012/03/12/methodology-law-school-rankings.  

2 See Marcella Bombardieri, Fewer Looking Toward Law School, BOS. GLOBE, Feb. 9, 2006, at 
B1 (stating that fewer people have applied to law school because of the increasing competitiveness of 
law school admissions); see also Nathan Koppel, Law School Loses Its Allure as Jobs at Firms Are 
Scarce, WALL ST. J., Mar. 17, 2011, at A4 (reporting that law school applications for the most recent 
cycle are down 11.5% from the previous year and are the lowest in a decade).  

3 See Bombardieri, supra note 2 (“[L]aw school tuition in the United States jumped 130 percent 
between 1990 and 2004, to an average of $27,000, according to the American Bar Association.”); see 
also David Segal, Law School Economics: Ka-Ching!, N.Y. TIMES, July 17, 2011, at BU1 [hereinafter 
Segal, Law School Economics] (“From 1989 to 2009, when college tuition rose by 71 percent, law 
school tuition shot up 317 percent.”); Law School Tuition 1985–2011, AM. BAR ASS’N,  
http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_
bar/statistics/ls_tuition.authcheckdam.pdf (last visited Feb. 16, 2013) (providing figures on tuition in 
private and public law schools from 1985 to 2011). 
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available for their graduates,4 the importance of rankings has increased. 
As the dominant player in the market for rankings,5 USNWR has little 

incentive to expend resources to monitor the data that law schools provide, 
to correct inaccurate data, or to make algorithmic adjustments unless the 
results produced by its formula are egregiously false or schools flagrantly 
manipulate the data that they submit.  In fact, the value of the rankings 
endures by virtue of having little change at the top of the list.6  

However, should a school experience an unexpected drop in ranking, 
dramatic impacts may occur, including dean resignations.7  Schools 
seeking to climb the rankings to attract higher-quality students, or faced 
with habitually low rankings, may succumb to pressure to “juke the stats” 
to improve their rank.8  USNWR’s methodology incentivizes gaming the 
system because the rankings are sensitive to minor changes.9  These tactics 
further skew the value and accuracy of the USNWR rankings, and create 
incentives for schools to seek to distort the value of the information 
contained in the rankings.  In the worst of worlds, gaming creates 
distortions that ultimately cause students to compare apples to oranges, 
depending upon the integrity of the submitted data. 

Much has been made about the value of rankings, regardless of the 
purity of the data.10  However, it seems unlikely that time-constrained 
                                                                                                                          

4 See Koppel, supra note 2 (“Corporate law firms, long the employer of choice for many 
graduates, have cut back on hiring in recent years, and most firms haven’t raised salaries for starting 
lawyers.”).  

5 See Elizabeth F. Farrell & Martin Van Der Werf, Playing the Rankings Game, CHRON. HIGHER 
EDUC., May 25, 2007, at A11 (“There is no shortage of alternative systems for ranking colleges, but 
none have been able to usurp the supremacy of the U.S. News rankings.”). 

6 See id. (quoting Robert J. Morse, director of data research for USNWR and the father of the 
university-rankings, as stating that “editors have studied how to update the calculations without causing 
‘a lot of volatility in the rankings’” because “[i]t wouldn’t make too much sense if [the rankings] 
changed too much every year”). 

7 See, e.g., Mónica Guzmán, Dean of UH Law Center Resigning: Move Follows Criticism for 
Drop in National Ratings, HOUS. CHRON., Apr. 18, 2006, at B1 (stating that the Dean of the University 
of Houston Law Center announced her resignation after the law school dropped twenty spots in the 
USNWR rankings during her tenure). 

8 Alex Wellen, The $8.78 Million Maneuver, N.Y. TIMES, July 31, 2005, at A18 (stating that there 
are many ways for law schools to affect the “measures of quality” that the USNWR uses to assemble its 
rankings).  For example, online legal databases often charge law schools discounted rates for their 
services, but law schools report the fair market value for these services in order to inflate the school’s 
total expenditures on students.  Id.  Further, many law schools will hire their new graduates as temps to 
improve their employment figures.  Id.; see also Leigh Jones, Law School Sued over Expelling 
Students, NAT’L L.J., Aug. 21, 2006, at 4 (“A former law student has filed a federal class action against 
St. Thomas University School of Law of Miami, claiming that it is illegally accepting and then 
expelling more than 25% of its first-year class to boost its flagging bar pass rates.”). 

9 See Wellen, supra note 8 (“[S]tudent expenditures affect only 1.5 percent of a school’s U.S. 
News ranking, but this is a competition where fractions of a point matter.”).  

10 See U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-10-20, HIGHER EDUCATION: ISSUES RELATED 
TO LAW SCHOOL COST AND ACCESS 11 (2009) (“According to law school officials, the move to a more 
hands-on, resource-intensive approach to legal education and competition among schools for higher 
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prospective students will increase their search costs in order to select from 
a multitude of law schools.  Thus, as rankings are here to stay, it is 
important that the accuracy of the data which forms the basis of those 
rankings is assured.  As USNWR has limited incentive11 or ability to police 
the submission of data, this Article proposes oversight by the Federal 
Trade Commission that will eliminate, or significantly reduce, the 
enormous discretion that deans possess in self-reporting to the USNWR in 
favor of a uniform unfair trade practice rule applicable to all law schools 
submitting data. 

II.  THE USNWR METHODOLOGY 

A.  The Stats to Be Juked  

“Many of us try to pay very little attention to rankings because we know 
that they are . . . ‘the product of compound ignorance.’”12 

 
The USNWR methodology is comprised of multiple factors, separated 

into four primary categories.13  The largest factor is based upon survey data 
collected from academics and judges.14  This “Quality Assessment” 
comprises 40% of the total score a school receives for purposes of 

                                                                                                                          
rankings appear to be the main factors driving law school cost, while ABA accreditation requirements 
appear to play a minor role.”); Debra Cassens Weiss, GAO Puts Blame on US 
News Rankings for High Law School Tuition, A.B.A. J. (Oct. 27, 2009, 7:13 AM), 
http://www.abajournal.com/news/article/why_you_can_blame_us_news_instead_of_the_aba_ 
for_high_law_school_tuition/ (“A new report . . . by the Government Accountability Office says . . . 
the key reasons for higher costs are competition for high rankings . . . and accreditation requirements 
by the ABA appear to play a minor role.”); William Henderson & Andrew Morriss, Commentary: Law 
Schools Have Only Themselves to Blame for Power of ‘U.S. News’ Rankings, LAW.COM (June 22, 
2007), http://www.law.com/jsp/article.jsp?id=1182330351869 (“U.S. News is influential among 
prospective students at least in part because the magazine does what the law schools don’t: give law 
students easy-to-compare information that sheds light on their long-term employment prospects.”). 

11 St. Thomas Law School was dropped from USNWR and placed in the “unranked” category after 
the school accidently provided incorrect information regarding employment rates after graduation.  
Patrick Roche, St. Thomas Law School Provides Incorrect Information, Loses U.S. News Ranking, 
TOMMIEMEDIA (Mar. 8, 2012, 10:44 PM), http://www.tommiemedia.com/news/st-thomas-law-school-
provides-incorrect-information-loses-u-s-news-ranking/.  St. Thomas believes USNWR’s decision to 
“unrank” the school was due to recent national over-reporting scandals, however, USNWR has not 
responded to a request by the school for clarification on their decision.  Id.     

12 Jerry Parkinson, News from the Law School, WYO. LAW., Aug. 2004, at 35; see also Colin 
Diver, Is There Life After Rankings?, ATLANTIC MONTHLY, Nov. 1, 2005, at 136 (“Trying to rank 
institutions of higher education is a little like trying to rank religions or philosophies.  The entire 
enterprise is flawed, not only in detail but also in conception.”). 

13 See Morse & Flanigan, supra note 1 (stating that the rankings are based on a weighted average 
of twelve measures of quality, separated into four main categories, including, quality assessment, 
selectivity, placement success, and faculty resources). 

14 See id. (stating that the “quality assessment” category is 40% of the total ranking and is 
composed of a “peer assessment score” and an “assessment score by lawyers and judges”).    
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ranking.15  The “Quality Assessment” is differentiated by survey recipient, 
with assessment by academics comprising 25% of the score, while 
assessments by judges and lawyers comprise 15% of the score.16 

Student selectivity comprises 25% of the total score and is a function 
of the school’s median Law School Admission Test (“LSAT”) score 
(12.5%), median undergraduate grade point average (“UGPA”) (10%), and 
the school’s overall acceptance rate (2.5%).17  Thus, the higher the school’s 
median LSAT and UGPA and the lower the acceptance rate, the more 
reputable the school becomes.   

Placement success constitutes 20% of a school’s rank.18  This variable 
includes employment rate at graduation (4%), employment rate nine 
months after graduation (14%); and bar passage rate (2%).19  Thus, the 
higher the bar passage rate and the higher the employment rate in law 
related fields, then the more reputable a school becomes. 

The final category is faculty resources, which comprises 15% of a 
school’s reputation score.20  The factors that come into play are 
expenditures per student for instruction, library, and supporting services 
(9.75%), the student-to-faculty ratio (3%), the average per-student 
spending on all other items—including financial aid (1.5%)—and total 
number of volumes and titles in the library (0.75%).21 

The amalgam of the factors above yields a school’s total score.    
Professor Brian Leiter has described the USNWR rankings as both 
confusing and subject to manipulation: 

The U.S. News methodology for ranking law schools is 
confusing . . . . [T]he relative weight of the factors varies 
dramatically, with some having a significant effect on the 
results (reputation, median numerical credentials, 
expenditures), while others matter hardly at all (size of the 
library, acceptance rates, bar passage rates). . . . [T]he factors 
vary quite a bit in their susceptibility to artificial 
manipulation by law schools.  However, the fact is some of 
the factors are highly manipulable, and, as a result, the 
overall ranking results are meaningless, though no less 

                                                                                                                          
15 Id. 
16 Id. 
17 Id. 
18 Id. 
19 Id. 
20 Id. 
21 Id.; see also Richard A. Posner, Law School Rankings, 81 IND. L.J. 13, 15 (2006) (illustrating a 

similar, but slightly adjusted, breakdown from a previous year’s ranking). 
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important, alas, because of that.22 

III.  PROBLEMS WITH USNWR 

USNWR rankings are notoriously flawed and highly criticized by 
students, scholars, law professors, and law school deans.  In particular, 
several common complaints have received extensive discussion in 
academic circles: flaws in the methodology employed by USNWR; undue 
weight given to the rankings by law students and faculty; and, the 
diversion of resources to inefficient uses. 

A.  Flawed Methodology 

“Tho’ this be madness, yet there’s method in’t.”23 
An argument has been made that the “unprincipled and 

unrationalizable” categorization of the factors distorts their true weight 
and, correspondingly, the value of a ranking derived from them.24  
Professor Leiter describes the flawed methodology: “One can rank schools 
based on SSRN downloads, student LSAT scores, faculty reputation, 
scholarly impact as measured by citations, job placement, Supreme Court 
clerkships, and so on, but there is no way these criteria can be 
meaningfully amalgamated.”25 

Further, the weight given to each factor varies wildly, thus some 
factors significantly impact the rankings and others are essentially 
meaningless.26  Moreover, USNWR arbitrarily assigns these factors relative 
weights, thus eradicating any potential value to be derived from them.27  In 
an analysis conducted at the behest of the Association of American Law 
Schools (“AALS”), the data demonstrated that “virtually all of the 
differences in the overall ranks among schools could be explained by the 
combination of two of the US News factors,” specifically, “student 
selectivity (which is driven by the school’s median LSAT score) and 

                                                                                                                          
22 See Brian Leiter, The U.S. News Law School Rankings: A Guide for the Perplexed, BRIAN 

LEITER’S LAW SCH. RANKINGS (May 2003), http://www.leiterrankings.com/usnews/guide.shtml (last 
visited Feb. 16, 2013). 

23 WILLIAM SHAKESPEARE, HAMLET, PRINCE OF DENMARK, act 2, sc. 2. 
24 Brian Leiter, How to Rank Law Schools, 81 IND. L.J. 47, 51 (2006); see also Diver, supra note 

12, at 136 (arguing that rankings data is unreliable and inaccurate); Parkinson, supra note 12, at 35 
(“Many of us try to pay very little attention to rankings because we know that they are, in the words 
of Paul Carrington, ‘the product of compound ignorance.’”). 

25 Leiter, How to Rank Law Schools, supra note 24, at 51. 
26 See Leiter, The U.S. News Law School Rankings, supra note 22 (indicating that reputation, 

median numerical credentials, and expenditures significantly impact a school’s ranking). 
27 Posner, supra note 21, at 14 (“The weights are arbitrary and so, likewise, are the rankings 

except insofar as the different weighted factors happen to be well correlated with each other.”). 
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academic reputation.”28  According to the AALS analysis, “[t]he other ten 
factors are superfluous.”29   

B.  Factors Lack Indication of Quality 

“[N]one of these numbers is a good indicator of quality.”30 
Additionally, certain factors have been criticized as essentially 

irrelevant to the quality of the institution.  For example, the “allegedly 
objective measures, such as the applicants’ entering UGPAs and LSAT 
scores, along with each school’s acceptance rate, placement rate, and 
amount of fiscal resources” may be measurable, but “none of these 
numbers is a good indicator of quality.  These numbers don’t reflect how 
well the law school faculty teaches, how cutting-edge its research is, or 
whether the law school community is cutthroat or supportive.”31  For 
example, a given population of law school students is likely to represent 
graduates from a variety of undergraduate institutions and degree 
programs.  Therefore, although two particular students may share a 
common UGPA, the grading standard of their undergraduate institution or 
degree program may weigh against the two being treated as equals.  This 
argument is supported by the fact that UGPA is only a “moderately good 
predictor of first-year GPA within a law school, [and] a very poor predictor 
of success on the bar exam.”32  Similarly, the current algorithm gives bar 
passage rates a mere 2% of the school’s total score, which is significantly 
less than most prospective students would expect.33 

Other critics argue that the current algorithm skews the results to favor 
schools with substantial endowments, and private schools in particular.  
They claim that the additional funding “enables them to pay larger salaries 
to professors, to buy more students with scholarship funds, [and] to have 
larger library collections.”34 
                                                                                                                          

28 STEPHEN P. KLEIN & LAURA HAMILTON, THE VALIDITY OF THE U.S. NEWS AND WORLD 
REPORT RANKING OF ABA LAW SCHOOLS (1998), available at http://www.aals.org/reports/ 
validity.html; see also Posner, supra note 21, at 14 (“[T]he median Law School Admission Test 
(LSAT) score of a law school’s students does much of the work of U.S. News’s ranking algorithm 
(especially since the more subjective factors in the algorithm, such as school reputation and students’ 
college GPAs, are correlated with it) . . . .”).  

29 Id.  
30 Nancy B. Rapoport, Ratings, Not Rankings: Why U.S. News & World Report Shouldn’t Want 

to Be Compared to Time and Newsweek—or The New Yorker, 60 OHIO ST. L.J. 1097, 1099 (1999) 
[hereinafter, Rapoport, Ratings, Not Rankings]. 

31 Id. 
32 KLEIN & HAMILTON, supra note 28. 
33 Id.  
34 Nancy Rapoport, Eating Our Cake and Having It, Too: Why Real Change Is So Difficult in Law 

Schools, 81 IND. L.J. 359, 361 n.6 (2006) [hereinafter Rapoport, Eating Our Cake] (noting that when 
the author conducted a “back-of-the-envelope correlation study between rankings and size of 
endowment . . . the correlation coefficient for the 50+ schools in the top 50 was .88”). 
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C.  Reliance on Reputation-Based Factors 

“Reputation is based on perception, not reality, and that is as true for 
institutions as it is for individuals.”35 

Perhaps the most controversial factors utilized within the USNWR 
algorithm are the reputation-based values.  The combined reputation-based 
factors constitute 40% of a given school’s scores utilized to determine its 
ranking.  “Academic reputation, measured by responses of law school 
deans and faculty, counts for 25% of the total score; reputation among 
lawyers and judges counts for 15% of the total score.”36  Realistically, 
reputation scores are highly subjective and nothing more than “a glorified 
coin toss at best.”37 

Some critics have focused on the means and manner in which the 
surveys are conducted.38  In particular, some question whether those who 
respond to the survey are actually representative of the population 
generally.39  Others fear that the survey respondents lack the personal 
knowledge necessary to provide an accurate assessment of an institution’s 
quality.40  Service on review or accreditation committees may provide 
insight into a particular school or program; however, even this extensive 
“immersion into evaluative materials covering a broad range of law 
schools” does not enable an individual to vote on all of the schools 
included in the USNWR survey.41  Others argue that respondents may give 

                                                                                                                          
35 Jane Easter Bahls, The Ranking Game, STUDENT LAW., Mar. 2003, at 16, 20.  
36 Cass R. Sunstein, Ranking Law Schools: A Market Test?, 81 IND. L.J. 25, 25 (2006). 
37 Rapoport, Ratings, Not Rankings, supra note 30, at 1097, 1099.  Perhaps the value of the peer 

rank is sufficiently discounted.  Schools with the same peer assessment score ultimately vary in rank 
from thirty-five to one hundred, even into the third-tier listings.  Schools of Law, U.S. NEWS & WORLD 
REP., Apr. 11, 2005, at 72–73.   

38 See Leiter, How to Rank Law Schools, supra note 24, at 51 (“[O]ne of the many deficiencies of 
U.S. News is that its reputational surveys of academics are so poorly conducted that they have simply 
become echo chambers of the prior year’s U.S. News ranking.”). 

39 KLEIN & HAMILTON, supra note 28. 
40 Id.; see also Brian Leiter, Measuring the Academic Distinction of Law Faculties, 29 J. LEGAL 

STUD. 451, 456 (2000) [hereinafter Leiter, Measuring the Academic Distinction] (“[T]he results of 
objective studies . . . confirm what many suspect: that the academic evaluators who fill out U.S. News 
reputational surveys often have no actual basis for their judgments.”); Sunstein, supra note 36, at 26 
(“And if we define expertise to require people to have a great deal of information on the issue at hand, 
experts are unlikely to blunder by definition.  But law school deans, law school faculty, and (even 
more) practicing lawyers might not know all that they need to know to rank schools correctly.”); David 
A. Thomas, The Law School Rankings Are Harmful Deceptions: A Response to Those Who Praise the 
Rankings and Suggestions for a Better Approach to Evaluating Law Schools, 40 HOUS. L. REV. 419, 
448 (2003) (“Reputation data are mostly based on respondents’ uninformed, imaginary perceptions and 
give no substantive information about the quality of a law school program . . . .”); David Bernstein, 
Law School Admissions and the Wisdom of Crowds, VOLOKH CONSPIRACY (Mar. 14, 2011, 10:58 AM), 
http://volokh.com/2011/03/14/law-school-admissions-and-the-wisdom-of-crowds/ (describing the 
problems with asking professors to rate programs with which they are unfamiliar).  

41 KLEIN & HAMILTON, supra note 28 (internal quotation marks omitted).  
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their rival schools low marks to boost their own school’s rank.42 
As the saying goes: “Reputations die hard and are long in being 

born.”43  Concern abounds that reputational data is outdated and may not 
reflect recent improvements or declines in institutional quality.44  As such, 
some school rankings may be exceedingly high where there is a history of 
academic excellence, whereas schools demonstrating tremendous 
improvements may prove under-ranked. 

There is also a difficulty “peculiar to legal scholarship: law is not a 
coherent intellectual discipline.”45  A given law school may emphasize the 
influence of economics, philosophy, sociology, or psychology on the law, 
whereas others may boast strong clinical programs.  “The result is a 
reputational mess, with the bastion of law and economics looking 
spectacularly strong to the economist and mediocre and irrelevant to the 
empiricist.”46  Without a means of reconciling the differences and 
comparing the proverbial apples and oranges, a meshed ranking is of little 
value.47  Prospective students, seeking only employment and perhaps 
learning, are oblivious to the nuances and heterogeneity of the market in 
which they are about to enter. 

D.  Missing Criteria and Considerations—The Full Void 

Boris: Something’s missing.  
Doctor: What?  
Boris: I don’t know, I feel a void at the center of my being.  
Doctor: What kind of void?  
Boris: Well . . . an empty void.  
Doctor: An empty void?  
Boris: Yes.  I felt a full void about a month ago but it was just something I 
ate.48 

Another significant shortfall of the USNWR rankings is the lack of 
attention to many factors considered critical to ensuring a quality 
educational experience, and instead the focus on aforementioned indicators 

                                                                                                                          
42 Id.  
43 Leiter, Measuring the Academic Distinction, supra note 40, at 455 (internal quotation marks 

omitted). 
44 See id. (“The suspicion is widespread that subjective reputational surveys report yesterday’s 

news about faculty quality, not today’s . . . .”); Sunstein, supra note 36, at 26 (suggesting that experts 
may give high ranks to law schools with traditionally good reputations, despite recent declines in 
quality).  

45 Leiter, Measuring the Academic Distinction, supra note 40, at 455.  
46 Id. 
47 Id. 
48 LOVE AND DEATH (United Artists 1975), available at http://www.imdb.com/title/tt0073312/qu

otes (last visited Feb. 5, 2013).  
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that may have little to do with educational quality.49  USNWR does not 
consider or calculate, in a meaningful way, the “cultural diversity of [a law 
school’s] student body, the design of its curriculum, opportunities for 
students to participate in legal ‘clinics,’ and its students’ summer 
employment opportunities.”50  Further, USNWR seemingly overlooks more 
objective means of evaluating academic value.  Although not all aspects of 
academia are measurable, there are potential avenues, such as citations, for 
quantifying such value.51 

Some suggest that USNWR errs by treating legal education as a 
“unified, single market,” when in fact in fact students may rank schools in 
a more compartmentalized way.52  Rather than competing on a national 
scale, law schools may compete in more narrow groups.53  For example, 
geographic location may be a consideration.  Texas schools compete 
within a narrower market for students who do not wish to leave the state of 
Texas.  This competition is in part sparked by a statutory requirement that 
a designated number of in-state residents matriculate in each class.54  Thus, 
schools may compete in submarkets beyond a national market.55  If such a 
viewpoint proves accurate, then a ranking system should rank schools 
within their respective segments.56 

E.  Students Overvalue USNWR Rankings 

“It’s bad enough that some law schools are measuring themselves against 
the U.S. News rankings, but potential law students are encouraged to take 
the rankings as gospel.”57 

Because of USNWR’s popularity, students often overestimate the value 

                                                                                                                          
49 See KLEIN & HAMILTON, supra note 28 (discussing the USNWR’s failure to consider important 

indicators of a school’s quality, including assessments of the quality of a school’s faculty and teaching).  
50 Id.  
51 But see Leiter, How to Rank Law Schools, supra note 24, at 51 (suggesting that “objective” 

measures like citations are not necessarily more reliable measures of faculty quality).  
52 Rafael Gely, Segmented Rankings for Segmented Markets, 81 IND. L.J. 293, 296–97 (2006).  

There are certainly ways to determine whether or not law schools are in the same “relevant market.”  In 
antitrust review, “relevant markets” are determined for purposes of ascertaining potential 
anticompetitive effects in mergers and other potentially anticompetitive conduct.  See U.S. DEP’T OF 
JUSTICE & FED. TRADE COMM’N, HORIZONTAL MERGER GUIDELINES 7 (2010), available at 
http://www.ftc.gov/os/2010/08/100819hmg.pdf (explaining how market definitions can provide useful 
information regarding competitive effects).  

53 Gely, supra note 52, at 297.  
54 TEX. EDUC. CODE ANN. § 51.803 (West 2009). 
55 See Gely, supra note 52, at 297 (“In general, market segments should be measurable, 

accessible, substantial, and have unique needs and durability.  According to one scheme, markets could 
be segmented according to geography, demographics, psychographics . . . and behavior . . . .”). 

56 Id. (“In fact, in its undergraduate ranking system, U.S. News recognizes this idea of 
segmentation.”).  

57 Rapoport, Ratings, Not Rankings, supra note 30, at 1099. 
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and accuracy of its results.58  Prospective students looking to USNWR 
rankings as a means of filtering a large list of prospective schools for those 
that provide the greatest professional opportunities and high-quality 
faculties may ultimately be misled; however, those prospective students 
who believe that the academic excellence of a school equates to its 
USNWR ranking are practically guaranteed to be misinformed.59  As 
discussed previously, the reputation-based academic quality score is likely 
to be one of the most flawed factors utilized in the USNWR methodology.60 

Further, by virtue of utilizing what facially appears to be a simplistic 
ranking, the complexities of an accurate ranking, as noted above, are 
ignored.  “In fact, rank ordering exaggerates quality differences because of 
its association with winning; normally what matters in a contest is who 
came in first, not how much better the winner was than the losers.”61  As a 
result, the small differences between the schools are seemingly 
exaggerated and possibly overvalued.62  A simplistic ranking may be a 
means for students to narrow a large field of schools to a more narrowly 
targeted list, or may facilitate “unimportant decisions—decisions where the 
cost of a mistake is slight, so that there is little benefit to increasing the 
information content.”63  Students, however, indicate that the USNWR is a 
significant factor in choosing a law school.64 

 
 

                                                                                                                          
58 See id. at 1098 (“The current popularity of the U.S. News rankings causes law schools and 

potential law school applicants to overreact to them.”). 
59 Leiter, How to Rank Law Schools, supra note 24, at 47 (“At least some students treat law 

school rankings as a proxy for professional opportunities and faculty quality, and are, more often than 
not, misled; while some students treat college rankings as a proxy for university quality and are, almost 
always, completely misled.”). 

60 Rapoport, Ratings, Not Rankings, supra note 30, at 1098 & n.6 (noting that the academic 
reputation is determined by way of survey scores, which are gathered from judges, practitioners, and 
professors who may not have insight into, or may have flawed or outdated views of, a school’s 
academic programs). 

61 Posner, supra note 21, at 13.  
62 Rapoport, Eating Our Cake, supra note 34, at 360 (“Any differences among schools in the top 

5 (or the top 10, or the top 25) are so minuscule as to be meaningless.  The same holds true for any 
grouping of five, ten, or twenty-ish schools along the rankings continuum.”); see also Posner, supra 
note 21, at 13 (“Within a tier or other small grouping, however, a bare ranking will not help students 
choose a school.  The reasons are not only that a ranking does not reveal the distance between ranks 
(numbers 1 and 2, for example, might be separated by a hair’s breadth from each other and by a wide 
margin from number 3), but also that the ranking is a composite measure that is created by weighting 
different attributes of a law school and averaging the weighted scores of each attribute.”). 

63 Posner, supra note 21, at 13. 
64 Id. (observing students’ ironic use of a “low-cost, low-benefit method of evaluation” in making 

a very important decision). 
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F.  Faculty Overvalue USNWR Rankings 

“If you’re in the bottom quarter of the Olympic team, you’re still on the 
Olympic team.”65 

Similar problems are presented with regard to the value that law school 
faculty members place on the USNWR rankings. Even faculty members 
who dispute the validity and merit of rankings recognize that, to some 
extent, their careers depend upon the status of their law school in the 
USNWR rankings.  Although most academics are quick to criticize 
rankings, and perhaps do not follow the rankings, they still judge 
competitor schools, especially when such schools offer them 
professorships or other opportunities to teach, or when they are responsible 
for recruiting faculty from other schools.66  Faculty recruits will take into 
account a school’s rankings in making their choice about where to teach, 
not necessarily because they believe the rank is accurate, but because they 
understand there is a possibility others do.67  A school’s ability to attract 
outstanding faculty will be affected by the school’s standing in rankings 
systems even though many professors do not believe the rankings are 
reliable.68 

G.  Diverts Effective Use of Institutional Resources 

“[T]he trouble with lying and deceiving is that their efficiency depends 
entirely upon a clear notion of the truth that the liar and deceiver wishes to 
hide.”69 

In addition to the intangible adverse effects of law school rankings, 
criticism also swells around the resource misallocation and waste that 
results from schools’ attempts to maintain or improve their ranking.  In 
fact, some schools’ efforts that focus exclusively on improving rank may 
have the effect of “strangl[ing] real quality or innovation.”70  Some schools 
even engage in “all-out campaign[s].”71 

                                                                                                                          
65 Bahls, supra note 35, at 21. 
66 For example, the prominence of the school in law school rankings can dictate a professor’s 

ability to speak at AALS functions.  See David E. Steinberg, More of the Same: Elitism and Exclusion 
at the AALS Annual Meeting, 54 ME. L. REV. 251, 253 (2002) (noting a disproportionate share of the 
speakers at the AALS annual meeting come from elite law schools). 

67 See id. at 261 (noting the bias of the AALS in favor of the faculty at the top-tier law schools). 
68 See id. at 254 n.7 (“A number of law school faculty members and administrators have issued 

harsh criticisms of the annual survey published by U.S. News, contending that the law school rankings 
are unreliable, unhelpful, or both.”). 

69 HANNAH ARENDT, CRISIS OF THE REPUBLIC 31 (1972). 
70 Rapoport, Ratings, Not Rankings, supra note 30, at 1098 n.5. 
71 Bahls, supra note 35, at 18.  In 2001, Loyola Law School in Los Angeles dropped into the third 

tier.  Dean David Burcham issued an explanatory memo, noting that “Loyola’s primary job has been 
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The primary target of criticism is the tremendous volume, and 
corresponding cost, of massive mailings and marketing materials that law 
schools generate to enhance the reputation of their schools.72  Allegations 
circle that schools spend over $100,000 per year on marketing materials to 
distribute to law school faculty, practitioners, and judges in advance of the 
reputation surveys.73  Because the reputation surveys constitute such a 
large portion of a school’s overall score, law schools believe that the effort 
will be worthwhile should recipients look “favorably at the school when 
the survey from [USNWR] and other ranking organizations arrives.”74  In a 
world of limited budgets, money utilized to produce and mail USNWR 
propaganda is likely taken from academic enrichment, clinics, 
scholarships, and operational budgets.75 

As a related issue, some schools have taken to rewarding professors for 
                                                                                                                          
and always will be to give our students an outstanding legal education.”  Id.  He continued to state that 
“we also owe it to our students and alumni to do everything in our power to improve our ranking.”  Id. 

72 This is only a problem if the costs of the literature are greater than the benefits received.  Here, 
the benefits are intangible and difficult to measure, because it is expensive to determine the extent of a 
school’s publicity.  Additionally, the costs extend beyond that of printing and distributing, and include 
opportunity costs, like professors’ and administrators’ time, which could be spent in the classroom or 
with colleagues. 

73 Patrick T. O’Day & George D. Kuh, Assessing What Matters in Law School: The Law School 
Survey of Student Engagement, 81 IND. L.J. 401, 404 (2006).  In addition to sending more written 
materials, some schools coordinate the timing of faculty publications with the mailing of USNWR 
surveys.  Rapoport, Eating Our Cake, supra note 34, at 374.  Frank Wu, former law school dean at 
Wayne State University has stated:  

We easily spend $100,000 on glossy marketing materials to send to the people we 
think will be filling out the surveys. . . . There are schools spending more than twice 
that.  That’s money we could be spending on faculty and students.  It feels like a trap 
none of us can escape on our own.   

Lynda Edwards, The Rankings Czar: Law Deans Hate Bob Morse’s Rankings He’d Like Their Help to 
Make Them Better, A.B.A. J., Apr. 2008, at 38, 42. 

74 As one law professor commented:  

In recent years, I have noted that more and more schools publish expensive 
brochures and mailings extolling the activities of their faculty and related events like 
speakers appearing at their school and special programs developed at the school. . . . 
Most of them are thrown away unread by the recipients.  

Letter from John J. Flynn, Hugh B. Brown Professor Emeritus, S.J. Quinney College of Law to 
authors) (Mar. 17, 2007) (on file with authors).  In fact, “[o]ne law school’s alumni magazine was 
deemed such a ‘shamelessly self-promoting publication’ to earn the label, given by an anonymous 
professor, ‘law porn.’”  Joanna L. Grossman, Feminist Law Journals and the Rankings Conundrum, 12 
COLUM. J. GENDER & L. 522, 524 (2003) (quoting Brian Leiter, The Law School Observer, 3 GREEN 
BAG 2D 327, 327 (2000)).  “The phrase was uttered by an anonymous Stanford Professor (rumored to 
be Pam Karlan).”  Bernard S. Black & Paul L. Caron, Ranking Law Schools: Using SSRN to Measure 
Scholarly Performance, 81 IND. L.J. 83, 87 n.11 (2006). 

75 Rebecca Luczycki, The Rankings Race: How Far Will Law Schools Go to Win?, NAT’L JURIST, 
Jan. 2007, at 18, 23 (quoting the Dean of the South Texas College of Law as lamenting on expenditures 
for public relations representatives and marketing plans when funds could be allocated to more 
important things, such as clinics and pro bono work). 
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publishing their articles in higher-ranked law reviews in an effort to 
influence reputational factors.76  In addition to receiving tenure or being 
named to an endowed chair, institutions have increasingly established 
associate deans for faculty research.77  Many schools that have established 
such research positions justify it as an effort to improve their standing in 
the increasingly important rankings.78 

Schools also make significant time investments by creating committees 
tasked with benchmarking competitive schools, collecting employment 
data from recent graduates, and grappling with the impact of how varying 
analyses of the information might impact the USNWR rankings.79  In order 

                                                                                                                          
76 See Robert C. Berring, Collapse of the Structure of the Legal Research Universe: The 

Imperative of Digital Information, 69 WASH. L. REV. 9, 26 (1994) (discussing the divide between 
research and clinical faculty in law schools and the higher value placed upon faculty research and 
traditional law classes over teaching research and writing skills to students).  

Not everyone believes a tradeoff is necessary: “It is wrong in any case to think of research as the 
enemy of good teaching.  Research and teaching go hand in hand.  The best educators are ‘up’ on the 
latest research and able to inspire students with stories of their own inquiries and interests.”  The Truth 
About Tenure in Higher Education, NAT’L EDUC. ASS’N, http://www.nea.org/home/33067.htm (last 
visited Feb. 12, 2013).  According to the National Education Association: 

Recent studies indicate that research is valued too much, and good teaching too 
little, in getting the best salaries at many four-year colleges and universities.  This 
imbalance is not created by uncaring professors but by fierce institutional 
competition for government and private research dollars.  Generally—and 
depending on the college’s mission—our unions believe there should be a greater 
emphasis on good teaching in tenure and promotion decisions and that there should 
be other rewards for good teaching as well. 

Id. 
77 See Richard Buckingham et al., Law School Rankings, Faculty Scholarship, and Associate 

Deans for Faculty Research 19–20 (Suffolk Univ. Law Sch. Research Paper No. 07-23, 2007), 
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=965032 (“To coordinate faculty 
scholarship publicity efforts and foster scholarship in general, some law schools are creating 
administrative positions such as associate deans for faculty research.”). 

78 Id. at 20–21 (“It wasn’t until the late 1990s, when the popularity and influence of rankings 
mushroomed and legal scholars started writing about and encouraging law schools to create these 
positions, that the trend really started taking off.”).  

79 See Rapoport, Eating Our Cake, supra note 34, at 359–60 (describing the Magellan program 
which was created at the University of Houston Law Center for the purposes of “tak[ing] stock of 
where [the school was] in relation to other schools with which [it] wanted to compare [itself]”).  Some 
faculty view the purpose of such committees differently.  In particular, at the University of Houston 
Law Center:  

For some of the [Magellan] committee members, being in the top 50 was the sine 
qua non of Magellan’s mission: once we achieved “top 50-ness,” we were done.  
Other committee members wanted what the top 50 designation would represent: the 
ability to be recognized for the quality of our program and a concomitant ability to 
chart more of our destiny within our university and within the world of legal 
education.  

Id. at 361.  When at the University of Houston, Rapoport recalls “harp[ing] at [the] career services 
directors to make sure that every graduate has returned her questionnaire, and . . . squint[ing] hard at 
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to do this, however, schools must also invest the time to learn the 
underpinnings of the USNWR rankings and how the manner in which they 
report data may improve their overall scores.80  This investment detracts 
from opportunities to interact with students and amongst the faculty 
generally, and reduces the overall time spent on improving the classroom 
experience. 

IV.  HOW TO JUKE THE STATS 

“Numbers can always be manipulated, and they never tell the whole 
story.”81 

 
To further complicate matters, certain factors utilized in the USNWR 

methodology are subject to manipulation.82  The ability to manipulate these 
factors taints the accuracy of the results and fosters a climate of gaming, in 
that a school must either participate or it will be surpassed by those that 
do.83  Certain factors are considered particularly manipulable, including 
median LSAT scores, median UGPAs, acceptance rates, employment rates, 
per-capita expenditures, and student-to-faculty ratios.84 

                                                                                                                          
the answers to those questionnaires to make sure that we’ve wrung every possible positive 
interpretation out of ambiguous responses.”  Id. at 374. 

Similarly, the Dean of Loyola Law School in Los Angeles “outlined a five-prong strategy: 
conducting a national public relations campaign, improving delivery of career planning, developing 
networking opportunities, reducing the size of the entering class to improve admissions numbers and 
student/faculty ratio, and reviewing curriculum and teaching methods to ensure that students are 
prepared to pass the bar exam.”  Bahls, supra note 35, at 18.  The campaign was successful for Loyola, 
as it moved back to the second tier.  Id. 

80 The forms are not intuitive.  One school that reported students “graduated and studying for the 
Bar” found that such a category was very different than “graduated and not seeking employment.”  See 
Letter from Lawrence G. Sager, Dean, Univ. of Tex. at Austin Sch. of Law, to Members of the UT Law 
Cmty. (Apr. 5, 2007) (on file with authors) [hereinafter Sager Letter], available at 
http://excollblog.blogspot.com/2007/04/email-from-dean-annotated-and-shortened.html.  Dean Sager 
explained a problem his school had with reporting which significantly dropped its rank.  He then stated, 
“This will not happen again.  Leslie Oster, our Assistant Dean for Strategic Planning, has become an 
expert in the U.S. News process.  In the future, we will conform our reporting practices to those of our 
peer schools.”  Id. 

81 Rapoport, Ratings, Not Rankings, supra note 30, at 1101. 
82 See Leiter, The U.S. News Law School Rankings, supra note 22 (noting that “schools can 

exercise, through deceit or otherwise, a lot of control over” the “highly manipulable” factors used by 
the USNWR to rank law schools). 

83 Sunstein, supra note 36, at 27 (“[M]any currently available measures of quality, such as 
admission rate and matriculation rate, can be manipulated by schools that want to act strategically to 
improve their rankings.  A particular problem here is that many schools would prefer not to have to 
manipulate these factors, but the current system of ranking strongly pressures them to do so.  If schools 
do not engage in manipulation, but their competitors do, then they will lose students—and eventually 
much else as well.”). 

84 Leiter, The U.S. News Law School Rankings, supra note 22. 
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A.  The Myriad Ways that Law Schools Manipulate Data 

1.  Admissions 

“Now you listen to me! I don’t like you, I never liked you, and the only 
reason I gave you that stupid valentine is . . . .”85 

Many highly manipulable statistics are derived from a school’s 
applicant pool, and ultimately the students selected for admission.  These 
statistics feature significantly in USNWR’s rankings.  

In order to have a high rejection rate, a school must have a large 
applicant pool;86 however, some schools actually waitlist or outright reject 
students with extremely high LSAT scores merely for the purposes of 
increasing their rejection rate so that they will appear to be more 
selective.87  Others embellish their total number of applications by 
including mere inquiries and incomplete applications among the tally of 
those receiving consideration for admission.88  Yet others waive online 
application fees to bolster application rates.  Some schools encourage 
students with essentially no chance of admission to apply as a means of 
increasing their rejection rates.89 

Other schools once exploited the fact that a school’s median UGPA 
and LSAT scores were calculated using only full-time students.  This 
recently has been changed to utilize the combined entering class.  This 
loophole enabled schools to shift students with lower UGPAs or LSAT 
scores into programs that begin in the summer or spring semesters or into 
part-time programs, which are not reported in the rankings calculations.90  

                                                                                                                          
85 The Simpsons: I Love Lisa (Fox television broadcast 1993), http://www.imdb.com/title/tt07736

48/quotes (quoting character Lisa Simpson while she is speaking to other Simpsons character Ralph 
Wiggum). 

86 Jeffrey Evans Stake, The Interplay Between Law School Rankings, Reputations, and Resource 
Allocation: Ways Rankings Mislead, 81 IND. L.J. 229, 241 (2006). 

87 Bahls, supra note 35, at 18; see also KLEIN & HAMILTON, supra note 28, at 4 (discussing how a 
school might attempt to “inflate its rejection rate” because USNWR considers a school’s rejection rate 
in determining its “overall selectivity rank”).  

88 See Diver, supra note 12, at 137 (discussing how schools “raise their rankings” by “artificially 
driving up the number of applicants by counting as a completed application the first step of a ‘two-part’ 
application process”); see also Michael Ariens, Law School Branding and the Future of Legal 
Education, 34 ST. MARY’S L.J. 301, 320 (2003) (“[I]n 1994 . . . approximately one in four law schools 
gave different (that is, more inflated) admissions data to U.S. News than to the ABA.”). 

89 KLEIN & HAMILTON, supra note 28, at 4; see also Ariens, supra note 88, at 322 (“One law 
school apparently writes to persons whose credentials are below the school’s admission standards 
encouraging them to apply by implying they stand a good chance of being admitted.  It then denies 
admission to most of these applicants, but the effect is that the school’s admissions ‘selectivity ratio’ in 
[USNWR’s] ranking is enhanced.”  (footnote omitted)). 

90 See Wellen, supra note 8 (stating that law schools will “exploit technicalities in U.S. News’s 
methodology” since “[a]dmissions people know . . . that the rankings are calculated using grades and 
scores of only full-time students”).  Andrew P. Morriss, a law professor at Case Western Reserve 
University School of Law, and William Henderson, a professor at Indiana University Maurer School of 
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This practice is similar to the practice of undergraduate institutions in 
placing students with low SAT scores and high school GPAs into “special 
admission” categories, which are also not reported.91  In fact, USNWR 
admits that discrepancies in the rankings may occur when schools that 
admit spring and summer classes and provide part-time programs do not 
include statistics on those admitted students.92 

A more recent trend is for schools to raise their student selectivity 
scores, comprised of median LSAT scores and UGPAs, by admitting fewer 
first-year students and later accepting more transfer students, which are not 
included in rankings calculations.93  USNWR explains:  

While they don’t exactly advertise it, many highly 
competitive law schools rely on their transfer programs to 
fine-tune the composition of their student bodies and bring in 
appealing near-miss applicants after they’ve blossomed 
academically at another school.  (Because the undergraduate 
grade point averages and LSAT scores of first-year students 
figure in the U.S. News law school rankings, taking less-
credentialed applicants into the second-year class is also seen 
by many administrators as a way to avoid putting a school’s 
rank at risk.)94  

It is also a great way for a school to enhance tuition revenue. 

                                                                                                                          
Law and a co-organizer of the symposium, demonstrated that schools can improve their rankings if 
first-year students with lower LSAT scores are enrolled in part-time programs.  Id.  In fact, Rutgers 
School of Law has allegedly experienced such a result.  Id. 

91 Diver, supra note 12, at 137; see also id. (identifying foreign students, legacies, and athletes as 
common “special admission” categories). 

92 Luczycki, supra note 75, at 21.  However, schools maintain that this information has not been 
requested by USNWR.  Id. 

93 See id. at 21 (noting the rumors overheard by the dean of the South Texas College of Law that 
schools admit “a selective group to [their] first year, saving the lower-scoring students for admission as 
a 2L,” when statistics do not need to be reported); see also ANNE MCGRATH, U.S. NEWS & WORLD 
REPORT: ULTIMATE GUIDE TO LAW SCHOOLS 30 (2004) (discussing how top law schools will accept 
transfer applicants with less-competitive scores than first year applicants because the scores of transfer 
students do not factor into the USNWR law school rankings); Diver, supra note 12, at 137 (“[S]ome law 
schools have found that they can raise their ‘student selectivity’ . . . by admitting fewer full-time first-
year students and more part-time and transfer students (two categories for which data do not have to be 
reported).”). 

Another part of selectivity is the acceptance rate.  “[M]any schools inflate their ‘selectivity’ by 
giving fee waivers to applicants who have no chance of getting in.  NYU is reported to have pioneered 
in this arena, but many others have followed suit.”  Leiter, The U.S. News Law School Rankings, supra 
note 22.  Although giving out fee waivers to boost selectivity is not as eye-popping as the $8.78 million 
maneuver, it is far more prevalent. 

94 MCGRATH, supra note 93, at 30.  According to Robert Berring, Interim Dean at the University 
of California, Berkeley’s Boalt Hall, “We can take people from the top of lots of little law schools, and 
they’re often [our] best students, with fire in their eyes.”  Id. 
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2.  Employment 

“If work has no intention, it’s not work at all.  It’s an empty motion.”95 
One of the most maligned factors in the USNWR algorithm is that of 

post-graduation employment.  The current questionnaire does not inquire 
as to the nature of employment.96  It has been widely reported that some 
schools pay students who are otherwise unemployed upon graduation to 
work as research assistants in order to enhance the school’s placement 
statistics.97  Other schools use them as librarians, as admissions officers, in 
placement services, or in other staff positions.   More astonishing rumors 
imply that even students employed as taxi drivers have been included in 
the counts provided to USNWR.98 

                                                                                                                          
95 THE RAZOR’S EDGE (Columbia Pictures 1984), available at http://www.reellifewisdom.com/th

e_10_best_move_quotes_about_work (quoting movie character Raaz). 
96 One issue is that of median salary.  For example, New York Law School reports a $160,000 

median salary for graduates to USNWR (only based on 26% of its class), while the school’s website 
stated that “most” students work at small firms for between $35,000 and $75,000.  Segal, Law School 
Economics, supra note 3.  

97 Diver, supra note 12; Wellen, supra note 8; see also Mitchell Berger, Comments in Reply, 53 J. 
LEGAL EDUC. 305, 306 (2003).  Professor Berger discusses the implications of post-graduation 
employment gamesmanship at length: 

[O]ne example of gamesmanship [is] a school that “protects its rating by hiring any 
of its graduates whom it would otherwise have to report as unemployed,” perhaps 
lowering its spot in the U.S. News rankings.  However, if a student chooses to attend 
a particular law school (usually passing up other opportunities), works hard for three 
years, and accrues thousands of dollars in student loan debt, the school’s obligation 
toward that student ought to extend beyond a fond farewell at graduation.  If all law 
schools were forced to hire their graduates until they were able to find meaningful 
legal jobs, they might well weigh their admissions decisions more carefully, train 
their students better, and reconsider the practice of assigning class ranks to students, 
which makes it difficult for those in the bottom quarter to find jobs in certain 
settings.  (Indeed, if the U.S. News rankings are unfair because of “the delusional 
impact of numbers on all minds,” and the power of rankings to inflate the 
significance of “marginal differences” between students or institutions, then perhaps 
law schools’ practice of ranking their students should be reconsidered for similar 
reasons.) 

Berger, Comments in Reply, supra, at 306.  
98 Luczycki, supra note 75, at 22.  The growing number of such allegations has given rise to class 

action lawsuits against law schools.  See, e.g., Austin v. Albany Law Sch. of Union Univ., 957 
N.Y.S.2d 833 (N.Y. Sup. Ct. 2013) (alleging that Albany Law School of Union University’s post-
graduation data are based on misleading data, and that the school disseminated false employment 
information to third parties including U.S. News, the ABA, and the National Association of Law 
Placement); Gomez-Jimenez v. N.Y. Law Sch., 943 N.Y.S.2d 834 (N.Y. Sup. Ct. 2012), aff’d, 956 
N.Y.S.2d 54 (N.Y. App. Div. 2012) (reviewing a motion to dismiss a complaint brought by New York 
Law School graduates who “allege[d] that data published by their school pertaining to the school’s 
graduates’ employment and salaries is misleading and . . . fraudulent”); MacDonald v. Thomas M. 
Cooley Law Sch., 880 F. Supp. 2d 785 (W.D. Mich. 2012) (alleging that the defendant law school 
“deceived, defrauded, and misled” the plaintiffs about the school’s graduate’s employment prospects, 
“which caused Plaintiffs to pay more to attend law school than they would have paid if Plaintiffs had 
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The University of Texas School of Law lamented its “honest but naïve 
reporting stance”—also referred to as a “reporting anomaly”—when it 
dropped significantly in rankings after reporting its February graduates as 
studying full-time for the bar exam, rather than “unemployed and not 
seeking employment” as other schools had reported.99  This slight 
difference in classification resulted in the University of Texas’s nine-
month employment rate being “measurably lower than that of many other 
schools.”100 

In recent times, the fact that employment statistics do not appear to 
reflect true market realities has come under fire,101 although recent ranking 
shifts may have come to reflect state economic realities as some schools 
fall and other schools rise. 

                                                                                                                          
known the true prospects of their employment”); Harnish v. Widener Univ. Sch. of Law, CIV. No. 12-
608 (WHW), 2012 WL 2576353 (D.N.J. July 3, 2012) (alleging that the defendant law school 
published misleading employment statistics).  Similar examples of cases filed in February 2012 in state 
district courts include the following: Class Action Complaint at 1–7, Evans v. Ill. Inst. of Tech. 
Chicago-Kent Coll. of Law, No. 12CH03522, available at 
http://www.anziskalaw.com/uploads/Filed_Chicago-Kent_Complaint.pdf; Amended Class Action 
Complaint at 1–4, Bevelacqua v. Brooklyn Law Sch., No. 500175/2012, available at 
http://www.anziskalaw.com/uploads/Filed_Amended_Brooklyn_Law_Complaint.pdf; Complaint at 1–
8, Casey v. Fla. Coastal Sch. of Law, Inc., No. 12-03990CA40, available at 
http://www.anziskalaw.com/uploads/Filed_Florida_Coastal_Complaint.pdf;  Class Action Complaint at 
1–7, Phillips v. De Paul Univ. Coll. of Law, No. 12CH03523, available at 
http://www.anziskalaw.com/uploads/Filed_DePaul_Law_Complaint.pdf; Class Action Complaint at 1–
5 Johnson v. John Marshall Law Sch., No. 12CH03494, available at 
http://www.anziskalaw.com/uploads/Filed_JMLS_Lawsuit.pdf;  Class Action Complaint at 1–5, 
Chaves v. Cal. W. Sch. of Law, No. 37-2012-00091627-CU-BT-CTL, available at 
http://www.anziskalaw.com/uploads/Filed_California_Western_Complaint.pdf;  Class Action 
Complaint at 1–3, Derby v. Sw. Law Sch., No. BC478133, available at 
http://www.anziskalaw.com/uploads/Filed_Southwestern_Complaint.pdf;  Class Action Complaint at 
1–4 Arring v. Golden Gate Univ. Sch. of Law, No. CGC-12-517837, available at 
http://www.anziskalaw.com/uploads/Filed_Golden_Gate_Complaint.pdf; Class Action Complaint at 1–
4, Hallock v. Univ. of S.F. Sch. of Law, No. CGC-12-517861, available at 
http://www.anziskalaw.com/uploads/Filed_USF_Law_School_Lawsuit.pdf.  Several U.S. Senators 
have also asked the Education Department to look into the issue further.  Mary Beth Marklein, Law 
Schools Pressed to Tell the Truth on Job Placement, Debt, USA TODAY (Oct. 25, 2011), 
http://www.usatoday.com/news/education/story/2011-10-24/ABA-law-schools-student-
debt/50898362/1?csp=ip. 

99 Sager Letter, supra note 80.  
100 Id. 
101 For an excellent discussion of whether the manipulation of employment statistics should be 

challenged by the F.T.C., see Joel F. Murray, Professional Dishonesty: Do U.S. Law Schools that 
Report False or Misleading Employment Statistics Violate Consumer Protection Laws?, 15 J. 
CONSUMER & COM. L. 97, 101–04 (2012); see also Segal, Law School Economics, supra note 3 
(discussing the rising cost of legal education and its correlation with the US News rankings); David 
Segal, Is Law School a Losing Game?, N.Y. TIMES, Jan. 8, 2011, at BU1 (“Number-fudging games are 
endemic, professors and deans say, because the fortunes of law schools rise and fall on rankings, with 
reputations and huge sums of money hanging in the balance.”).   



 

2013] JUKIN’ THE STATS 1255 

3.  Per-Capita Expenditures102 

“[USNWR] annual rankings of law schools suffer from now familiar flaws, 
employing criteria (like per capita expenditures on everything from 
secretarial salaries to financial aid).”103 

Per-capita expenditures have become a popular avenue for schools 
seeking a “quick fix” for a slump, or an anticipated slump, in the 
rankings.104  Schools with smaller populations, schools in expensive 
regions of the country, and private schools can more easily manipulate the 
per-capita values.105  In an attempt to improve its rank, a school will often 
allocate everything possible106 to students in order to bolster its per-capita 
expenditures.107  Other schools have increased tuition, and then 
subsequently returned a portion of the tuition to students in the form of 
financial aid, which is then considered a per-capita expenditure.108  

However, tuition can only be raised to a certain extent; many 
universities rely extensively on donations to supplement their income.  
Schools are also notorious for soliciting small donations from alumni to 
boost their percentage of donors.  According to The Chronicle of Higher 
Education, one school allocated alumni gifts over a five-year period in 
order to bolster the donation rate.109   

Perhaps the most infamous incident of improper reporting of per-capita 
expenditures involved the University of Illinois College of Law in Urbana-
Champaign.110  Although Illinois, like all law schools, pays a flat rate for 

                                                                                                                          
102 As David Segal wrote in a New York Times article, quoting a George Washington School of 

Law professor:  

“I once joked with my dean that there is a certain amount of money that we could 
drag into the middle of the school’s quadrangle and burn,” said John F. Duffy, a 
George Washington School of Law professor, “and when the flames died down, 
we’d be a Top 10 school.  As long as the point of the bonfire was to teach our 
students.  Perhaps what we could teach them is the idiocy in the US News rankings.” 

Segal, Law School Economics, supra note 3. 
103 Leiter, Measuring the Academic Distinction, supra note 40, at 452 (emphasis added).  
104 See U.S. GOV’T ACCOUNTABILITY OFFICE, HIGHER EDUC.: ISSUES RELATED TO LAW SCHOOL 

COST AND ACCESS 25 (2009) (showing the GAO’s finding of factors affecting the cost of legal 
education). 

105 Leiter, Measuring the Academic Distinction, supra note 40, at 452. 
106 See id. (“Law Schools expend large sums of money to bring distinction their way.”). 
107 Id.  
108 Bahls, supra note 35, at 18; see Leiter, Measuring the Academic Distinction, supra note 40, at 

452 (discussing how the financial aid packages affect the rankings). 
109 Farrell & Van Der Werf, supra note 5. 
110 Of course, then there is the issue of flat-out lying.  See JONES DAY & DUFF & PHELPS, 

INVESTIGATIVE REPORT: UNIVERSITY OF ILLINOIS COLLEGE OF LAW CLASS PROFILE REPORTING 5–8 
(2011), available at http://www.uillinois.edu/our/news/2011/Law/Nov7.UofI.FinalReport.pdf 
(explaining how the law school inflated student records over the course of six years, and noting that for 
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access to LexisNexis and Westlaw, the school reported the fair market value 
of this access, as opposed to its actual discounted rate.111  The school 
ultimately reported the value at $8.78 million, “more than [eighty] times 
what LexisNexis and Westlaw actually charge.”112  Adjusting this value to 
reflect the out-of-pocket expense, as opposed to the fair market value, 
would cause a $12,000 decline in per-capita expenditures.113 

Per-capita expenditures are not merely an option for lower-ranked 
schools; prestigious schools are also engaging in discussions about whether 
to adjust the formula by which they determine their per-capita expenditures 
to avoid losing prospective students.114  The Dean of Stanford Law School, 
one of the top five law schools in the USNWR ranking, concedes that he 
must now consider “whether [to] include water, garbage removal, 
electricity, plumbing and property taxes as part of the university’s 
spending per student.”115 

4.  Student-to-Faculty Ratios 

“All else being equal, the more teachers there are per student, the better 
the educational experience probably is for the students.  But all else is not 
equal.”116 

The USNWR system uses student-to-faculty ratio as a proxy for good 
classroom instruction.117  This measurement creates an incentive for 
schools to hire adjuncts and other part-time professors to teach students in 

                                                                                                                          
the entering class of 2014, there were changes to over one hundred students’ LSAT scores—some 
raised as many as twelve points—and changes to fifty-eight students’ GPAs). 

111 Wellen, supra note 8.  The actual cost incurred by universities for this access is roughly 
$75,000 to $100,000 per year.  Id.  For additional commentary on the incident, see O’Day & Kuh, 
supra note 73, at 404, and Diver, supra note 12, at 137. 

112 Wellen, supra note 8.  
113 Id.  Illinois justified the “long standing” practice as one that reflected the value of the discount 

to its students.  Id. 
114 See id. (discussing Stanford Law’s per-capita expenditure problem). 
115 Id.  Several other top law schools report considerably more per-capita expenditures than 

Stanford.  Id.  Stanford attributes such differences to varying accounting practices.  For example, at 
Stanford: 

[The] university receives the law school’s tuition, deducts an amount for utilities and 
hands a portion of the remainder to the school.  “Now [the dean of Stanford Law 
has] to think about going to the university and saying that [he needs the university] 
to disaggregate the law school from this administrative process to get that money 
counted for U.S. News.”  

Id. 
116 Stake, supra note 86, at 259. 
117 See Schools of Law, supra note 37 (listing student-to-faculty ratio as part of the ranking 

methodology). 
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order to improve the ratio.118  Adjuncts and part-time instructors are a 
valuable resource; however, students often lack access to these individuals. 
These educators often do not have offices at the school and students must 
contact them through other means.  Also, students who want to do research 
have less of an opportunity to work with adjuncts and part-time faculty 
who are not paid to do research or supervise students’ work. 

B.  Inadequate Policing and Monitoring by USNWR 

“Not only are we cutting corners . . . and hence have zero credibility to 
emphasize the importance of honesty, integrity, and ethical behavior to our 
students—but we are providing overwhelming evidence that we are 
incapable of effective self-regulation.”119 

Under the current USNWR regime, law schools self-report.120  This is 
one reason the data reported is subject to manipulation.121  Allegations of 
gaming the system and providing false or misleading data are rampant, yet 
difficult to confirm.122  Schools are reluctant to disclose their 
transgressions and any borderline unethical conduct.  Further, schools that 
have found loopholes and creative ways to interpret the ambiguous criteria 
in their favor are hesitant to share their competitive edge with rival 
schools.  Although in the past some of the information utilized by USNWR 
was obtained from the American Bar Association (“ABA”), schools now 
respond directly to USNWR questionnaires sent to each school.123  
Although most schools would never lie to the ABA, which exercises 
significant accreditation authority, they feel comfortable telling “creative 
truths” to USNWR.124  In 1995, many law schools gave USNWR “inflated 

                                                                                                                          
118 See Scott Jaschik, Hiding Adjuncts from ‘U.S. News,’ INSIDE HIGHER EDUC. (Sept. 3, 2009, 

3:00 AM), http://www.insidehighered.com/news/2009/09/03/usnews (discussing how adjuncts are not 
reported). 

119 Bill Henderson, USNWR Gaming and the Failure of Self-Regulation, EMPIRICAL LEGAL STUD. 
BLOG (Jan. 25, 2007, 12:29 AM), http://www.elsblog.org/the_empirical_legal_studi/2007/01/USNWR_
gaming_an.html; see also Daniel S. Harawa, A Numbers Game: The Ethicality of Law School 
Reporting Practices, 24 GEO. J. LEGAL ETHICS 607, 616–19 (2011) (questioning law school reporting 
practices). 

120 See Henderson, supra note 119 (noting undesirable consequences of the self-report system, 
such as “well-documented gaming”). 

121 Robert M. Lloyd, Hard Law Firms and Soft Law Schools, 83 N.C. L. REV. 667, 686–87 & n.92 
(2005) (noting the use of Enron-like tactics to improve rankings). 

122 Cf. JONES DAY & DUFF & PHELPS, supra note 110, at 113–14 (recommending steps to prevent 
misrepresentations in data submitted to the ABA and USNWR, including increased monitoring and 
auditing of internal controls). 

123 U.S. News and World Report: Frequently Asked Questions—Rankings, U.S. NEWS & WORLD 
REP. (Mar. 28, 2008), http://www.usnews.com/education/articles/2008/03/26/frequently-asked-
questionsrankings [hereinafter Frequently Asked Questions—Rankings]. 

124 See Tom W. Bell, Whence Come the Median LSATs and GPAs Used in the Rankings?, 
AGORAPHILIA (May 28, 2006, 9:36 AM), http://agoraphilia.blogspot.com/2006/05/whence-come-
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figures that differed from those submitted to the accreditation office of the 
American Bar Association.”125 

In fact, at least one commentator noted with surprise that USNWR 
“does not expressly threaten dissembling schools with any sanctions,” nor 
does it “even appear to ask law schools to promise to tell the truth.”126  
USNWR claims that when it receives the responses from the schools, it 
reviews the data and searches for errors and inconsistencies.  It attempts to 
resolve any discrepancies through direct communications with the 
school.127  If possible, USNWR attempts to cross reference with other 
available sources.128  In at least one instance, USNWR has banned a school 
from the rankings for one year upon confirmation of data manipulation.129  
Nonetheless, incidents like those noted in Section II.C and other outright 
fabrications emerge and correspondingly taint the ranking results.130 

USNWR is not entirely oblivious to the problems of law school 
reporting.  However, there is little incentive to correct reporting errors 
unless they become so pervasively incredible that it threatens the integrity 
                                                                                                                          
median-lsats-and-gpas-used.html (describing the lack of protections against lying in the USNWR 
reporting system).  

125 O’Day & Kuh, supra note 73, at 404. 
126 Bell, supra note 124. 
127 Frequently Asked Questions—Rankings, supra note 123. 
128 Id. 
129 See Roche, supra note 11 (“The St. Thomas law school was dropped out of the U.S. News and 

World Report rankings after the school accidentally provided incorrect information regarding 
employment rates after graduation.”).  George Washington University lost its spot at number fifty-one 
for Best Colleges Ranking over revelations that it manipulated the number of matriculates who ranked 
in the top 10% of their class.  Robert Morse, Update to George Washington University’s 2013 Best 
Colleges Ranking, U.S. NEWS & WORLD REP. (Nov. 14, 2012), 
http://www.usnews.com/education/blogs/college-rankings-blog/2012/11/14/update-to-george-
washington-universitys-2013-best-colleges-ranking.  In contrast, the ABA has been more prominent in 
punishing schools that manipulate data.  See Jodi S. Cohen, University of Illinois Law School 
Censured, Fined $250,000, CHI. TRIB., July 25, 2012, at C11 (stating that the University of Illinois 
College of Law was fined $250,000 for “intentionally publishing false admissions data to make the 
student body look more academically accomplished than it was” by the ABA); see also Christopher 
Polchin, Comment, Raising the “Bar” on Law School Data Reporting: Solutions to the Transparency 
Problem, 117 PENN ST. L. REV. 201, 206 (2012) (discussing the ABA sanctions imposed on Villanova 
Law School for falsely reporting data to USNWR, but also stating that the ABA’s punishment was 
lenient).  The letter from the ABA to Villanova Law School suggested that sanctions might have been 
more severe (such as removing its ABA accreditation) if it had not given up the information 
voluntarily.  Letter from the ABA to Peter M. Donohue, President of Villanova Univ., and John Y. 
Gotanda, Dean of Villanova Univ. Law Sch. (Aug. 12, 2011), available at 
http://www.abanow.org/wordpress/wp-content/files_flutter/1313428527askewletter_ 
villanova_081211.pdf. 

130 When law schools claim they are forced to game the system, USNWR denies responsibility: 
“Law schools need to take far more direct responsibility for their policies instead of citing the oft-
repeated claims that they are forced into these actions solely because U.S. News exerts so much power 
over law school behavior.”  Robert Morse, U.S. News Looks at the Rise in Merit Aid at Law Schools, 
U.S. NEWS & WORLD REP. (May 5, 2011), http://www.usnews.com/education/blogs/college-rankings-
blog/2011/05/05/us-news-looks-at-the-rise-in-merit-aid-at-law-schools. 



 

2013] JUKIN’ THE STATS 1259 

of the product which USNWR sells.131   

V.  INADEQUATE RECOURSE 

“There is always an inertia to be overcome in striking out a new line of 
conduct—not more in ourselves, it seems, than in circumscribing events, 
which appear as if leagued together to allow no novelties in the way of 
amelioration.”132 

In an effort to voice concerns about the adverse impacts of law school 
rankings, deans from a broad spectrum of law schools banded together to 
warn prospective students of the dangers of blind reliance upon the 
USNWR rankings.133  The deans, from over one hundred and sixty law 
schools, including top-ranked schools like Yale and Harvard, highlighted 
the various factors that are either entirely absent or grossly undervalued in 
the USNWR methodology.134  The deans discredited the value of the 
rankings in part because of their excessive reliance upon a school’s 
reputation and the faulty basis under which that reputation is determined.135  
The letter encouraged prospective law students to look beyond the rankings 
by obtaining information directly from the law schools and visiting the 
schools.136  Although the letter was posted on the LSAC website in 2006, 
any impact upon prospective student decisions was unnoticeable, thus 
demonstrating the ineffectiveness of a collaborative information-driven 
campaign.  

Although the criticisms of USNWR are numerous and widespread, in 
the 2005 rankings, only three schools did not return the survey that 
USNWR sent out.137  The following year, only one school did not return the 
survey.138  Law schools have not engaged in a boycott.139  Instead, they 

                                                                                                                          
131 See, e.g., Debra Cassens Weis, U.S. News to Disclose More Detailed Jobs Info for Grads, 

A.B.A. J. (Dec. 14, 2010, 8:15 AM), http://www.abajournal.com/news/article/us_news_to_disclose_mo
re_detailed_jobs_info_for_law_grad (reporting that USNWR “has agreed to post more employment data 
collected from law schools” and noting that since the additional information posted will not be 
considered in computation of the rankings, prospective students reading the report will have clearer 
perspectives).   

132 THOMAS HARDY, FAR FROM THE MADDING CROWD 354 (Harper & Bros 1918) (1874). 
133 Law School Deans Speak out About Rankings, LSAC.ORG, http://www.lsac.org/pdfs/2005-

2006/RANKING2005-newer.pdf (last visited Jan. 20, 2012) (on file with author).  
134 Id.  
135 Id.  
136 Id.  
137 Other Law Schools to Consider, U.S. NEWS & WORLD REP, Apr. 11, 2005, at 73.  The schools 

in 2005 were North Carolina Central University, who received a peer assessment score of 1.6, Southern 
University, who received a peer assessment score of 1.5, and Western State University, who received a 
peer assessment score of 1.3, the lowest peer assessment score listed. Id.  Other than reputation 
feedback, USNWR used numbers from the prior year for its data.  Id. 

138 Id. 
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have either staunchly refused to engage in gaming or have yielded to the 
pressure to manipulate data in what seems to be a twisted form of a 
“prisoner’s dilemma.”140  In comparison, many liberal arts schools have 
banded together to form a pseudo-boycott of USNWR.  The schools have 
not engaged in a blanket-boycott, but rather have asked their colleagues not 
to fill out the reputational surveys that USNWR issues.141  Time will tell 
whether this approach imposes a penalty142 or produces success in some 
undeterminable form.  Arguably, the penalty is more likely, as USNWR 
has threatened to utilize information from prior years for schools that are 
lacking data for the current year.143 

Case in point, when Reed College refused to provide data to USNWR, 
instead of omitting the institution from its ranking, “the editors arbitrarily 
assigned the lowest possible value to each of Reed’s missing variables, 
with the result that Reed dropped in one year from the second quartile to 
the bottom quartile.”144  In subsequent rankings, USNWR allegedly ranked 
Reed College on information available from other sources, noting that the 
institution did not complete the requested survey.145 

VI.  FIXING THE JUKIN’ 

The Federal Trade Commission (“FTC”) is charged with protecting 
consumers from false or deceptive acts or practices.146  Information that is 

                                                                                                                          
139 Horizontal group boycotts are per se illegal under antitrust laws.  See Klor’s v. Broadway-Hale 

Stores, Inc., 359 U.S. 207, 212 (1959) (“Group boycotts . . . have long been held to be in the forbidden 
category.  They have not been saved by allegations that they were reasonable in the specific 
circumstances.”).  Therefore, by boycotting USNWR in concert, the law schools may very well be 
subject to antitrust liability.  

140 See Rapoport, Eating Our Cake, supra note 34, at 374 (“[As in the prisoner’s dilemma,] we 
can choose not to compete at all and to focus on maintaining a solid, traditional form of legal 
education, using all of the resources (human and financial) available to us.  That choice may leave us 
roughly where we are in the rankings (plus or minus a few places), or it may cause our rankings to 
decrease over time, if other schools are gaming the rankings and we opt out of participation in such a 
game.” (footnote omitted)). 

141 Daniel de Vise, College Survey Not Making the Grade; Some Campus Presidents Are Opting 
out of Peer-Based Assessments in U.S. News, WASH. POST, May 3, 2010, at B1; Janine Brady, Many 
American Colleges Balk at U.S. News Rankings, CNN (June 20, 2007, 5:01 PM), 
http://www.cnn.com/2007/EDUCATION/06/20/college.rankings/. 

142 Brady, supra note 141 (quoting USNWR editor that if enough surveys are not returned, some of 
the lesser-known schools will likely fall out of the rankings). 

143 Michele Tolela Myers, The Cost of Bucking College Rankings, WASH. POST, Mar. 11, 2007, at 
B7 (“[I]f a school stops sending data, the [USNWR] default assumption will be that it performs one 
standard deviation below the mean on numerous factors for which U.S. News can’t find published data.  
Again, making up the numbers it can’t get.”). 

144 Diver, supra note 12, at 136.  
145 Id. 
146 15 U.S.C. § 45(a)(2) (2006) (“The Commission is hereby empowered and directed to prevent 

persons, partnerships, or corporations . . . from using unfair methods of competition in or affecting 
commerce and unfair or deceptive acts or practices in or affecting commerce.”). 
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deceptive, false, or misleading can be a violation of § 5 of the Federal 
Trade Commission Act.147  An unfair act or practice:  

[C]auses or is likely to cause substantial injury to consumers 
which is not reasonably avoidable by consumers themselves 
and not outweighed by countervailing benefits to consumers 
or to competition.  In determining whether an act or practice 
is unfair, the Commission may consider established public 
policies as evidence to be considered with all other evidence. 
Such public policy considerations may not serve as a primary 
basis for such determination.148 

Case law further illustrates the boundaries of FTC jurisdiction: 
Section 5 of the [FTC Act], 15 U.S.C. § 45(a)(1), states that 
“[u]nfair methods of competition in or affecting commerce, 
and unfair or deceptive acts or practices in or affecting 
commerce, are declared unlawful.”  In order to establish that 
an act or practice is deceptive, the FTC must establish that 
the representations, omissions, or practices likely would 
mislead consumers, acting reasonably, to their detriment.149  

Consumer survey evidence, although helpful, is not required to 
demonstrate false or misleading information.150  The FTC has wide 
discretion in choosing an appropriate remedy, and the courts will not 
interfere unless there is no reasonable relation between the illegal conduct 
and the remedy imposed.151 

There are several types of business actions that could violate the FTC 
Act.  One includes selling a product or service without adequate disclosure 
of the total price of the product or service.152  In FTC v. World Travel 
Vacation Brokers, Inc.,153 the defendants advertised they were selling $29 
plane tickets to Hawaii.154  The fine print stated that customers must 

                                                                                                                          
147 Federal Trade Commission Act of 1914, Pub. L. No. 203, 38 Stat. 717, 719 (codified as 

amended at 15 U.S.C. § 45) (giving FTC power to sue and order corporations engaging in unfair 
methods of competition or unfair or deceptive acts or practices to cease and desist).  

148 15 U.S.C. § 45(n) (2006). 
149 F.T.C. v. World Travel Vacation Brokers, Inc., 861 F.2d 1020, 1029 (7th Cir. 1988). 
150 See F.T.C. v. Brown & Williamson Tobacco Corp., 778 F.2d 35, 40–41 (D.C. Cir. 1985) 

(discussing what evidence is necessary to find a cigarette advertisement deceptive). 
151 See Encyclopedia Britannica, Inc. v. F.T.C., 605 F.2d 964, 970 (7th Cir. 1979) (explaining 

Supreme Court precedent for the standard of review for administrative agency imposed remedies in that 
the “Commission is the expert body to determine what remedy is necessary to eliminate the unfair or 
deceptive trade practices”). 

152 See World Travel Vacation Brokers, 861 F.2d at 1022–23 (enforcing F.T.C. regulations when a 
travel agency advertised airline tickets at a low rate only later to charge full airfare and hotel rates). 

153 861 F.2d 1020 (7th Cir. 1988). 
154 Id. 
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purchase a hotel package through the company.155  World Travel then 
bundled the full cost of a plane ticket into the hotel cost.156  The district 
court issued a preliminary injunction against World Travel, in part because 
it believed the FTC would succeed in proving its case.157  

The FTC has rule-making authority.158  Specifically, § 5 of the FTC 
Act159 provides that the FTC can regulate unfair or deceptive acts or 
practices, defined as acts “likely to cause substantial injury not reasonably 
avoidable by consumers and not outweighed by countervailing benefits to 
consumers or competition.”160  As such, it has the ability to define unfair, 
deceptive, or misleading acts or practices and to create rules regulating 
such behavior.161  Originally, a deceptive act was defined as one that has 
the “‘tendency and capacity’ to mislead.”162  Today, the FTC utilizes a 
three-part test to examine whether a behavior is deceptive:  (1) whether 
there is a representation, omission, or practice likely to mislead the 
consumer; (2) the first question should be examined based on a consumer 
acting reasonably under the circumstances; and (3) the representation, 
omission, or practice must be “material” or likely to affect consumers’ 
conduct or decision with regard to a product or service.163  The FTC further 
regulates unfair acts and practices.164  

The FTC has issued many specific trade rules.  For example, funeral 
operators are required to fully disclose all of their prices and all of the legal 
requirements for hosting funerals.165  A weight-loss program is required to 

                                                                                                                          
155 Id. 
156 Id. 
157 Id. 
158 See 15 U.S.C. § 57a (2006) (“[T]he Commission may prescribe interpretive rules and general 

statements of policy with respect to unfair or deceptive acts or practices in or affecting commerce . . . 
and rules which define with specificity acts or practices which are unfair or deceptive acts or practices 
in or affecting commerce.”). 

159 Federal Trade Commission Act of 1914, Pub. L. No. 203, 38 Stat. 717, 719 (codified as 
amended at 15 U.S.C. § 45); 15 U.S.C. § 45(a)(2) (2006). 

160 15 U.S.C. § 45(n); see ABA SEC. OF ANTITRUST LAW, ANTITRUST LAW DEVELOPMENTS 603–
05 (5th ed. 2002) [hereinafter ANTITRUST LAW DEVELOPMENTS] (describing the basic make-up and 
scope of the F.T.C.’s administrative and judicial functions). 

161 ANTITRUST LAW DEVELOPMENTS, supra note 160, at 653 (stating that the F.T.C. has the ability 
to issue “substantive, industry-wide trade regulation rules”). 

162 Id. at 616–17 (quoting U.S. Retail Credit Ass’n v. F.T.C., 300 F.2d 212, 216 (4th Cir. 1962)). 
163 Id. at 617 (paraphrasing the guidelines set in In re Cliffdale Assocs., Inc., 103 F.T.C. 110, 174 

(1984)). 
164 Id. at 648.  The test for unfairness involves: (1) does it offend public policy?; (2) is it immoral, 

unethical, oppressive, or unscrupulous?; and (3) does it cause substantial injury?  See F.T.C. v. Sperry 
& Hutchinson Co., 405 U.S. 233, 244 n.5 (1972) (explaining the three-step unfairness test used to 
determine “whether a practice that is neither in violation of the antitrust laws nor deceptive is 
nonetheless unfair”). 

165 See 16 C.F.R. §§ 453.2−.4 (2006) (providing an extensive list of price disclosures related to 
the sale of funeral services and burial necessities, the types of misrepresentations that can occur in a 
funeral service context, and those items and services that require purchase of funeral goods or services). 
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provide statistics on the effectiveness of the program and cannot provide 
testimonials without accurate retention information.166  Any product 
advertised as “Made in U.S.A.” is required to meet specific assembling and 
percentage of raw parts actually created in the United States before so 
advertising.167  Private vocational and distance education schools are 
required to fully disclose the cost of the program, the likelihood of jobs 
being available after graduating from the program, and any accreditation 
information.168 

The FTC undertakes rulemaking by first stating the reason for the rule, 
then inviting people to submit comments, including data, views, and 
arguments.169  Trade regulation rules are subject to judicial review, and 
must be reasonably related to a specifically defined unfair or deceptive 
practice and the requirements of the rule.170  The FTC should regulate 
USNWR and other ranking systems, and require them to fully disclose 
certain aspects of their rankings.  The public needs to be informed that 
some of the information USNWR relies upon is dubious at best—for 
example, evaluations of schools by judges, lawyers, and faculty, and the 
use of an undisclosed and distorting algorithm as a significant factor 
influencing the rankings.  

There have not been any cases discussing lawsuits against USNWR or 
any other college rankings system for false and misleading information or 
for defamation.  Although USNWR is a magazine that reports information 
on a profession, consumer protection law still applies.171  USNWR is 
clearly selling a service—that of the law school rankings.  The test for 
whether USNWR violates § 5 is whether the information is deceptive, 
                                                                                                                          

166 See In re Jenny Craig, Inc., 125 F.T.C. 333, 367−68 (1998) (providing an order to the entity 
which it must follow in order to be in compliance with the F.T.C. in that it must “cease and desist” 
from making representations about its weight loss program participants’ success). 

167 See “Made in USA” and Other U.S. Origin Claims, 62 Fed. Reg. 63,756, 63,762, 63,768 (Dec. 
2, 1997) (discussing proposed guidelines as to whether the FTC. should (1) deem unqualified 
“Assembled in USA” claims as though they are unqualified “Made in the USA” claims; (2) if there 
should be a separate “Origin: USA” claim made in certain situations where products made in the 
United States are also exported for sale; and (3) if the FTC should eliminate an assumption that a 
product without a country-of-origin distinction should be assumed to be “Made in USA”). 

168 See 16 C.F.R. §§ 254.0−.7 (2006) (providing that it is deceptive for private vocational and 
distance education schools to misrepresent the enrollment qualifications, or to engage in deceptive sales 
practices such as failing to disclose the total cost of the program, or to misrepresent the employment 
prospectus for students after training). 

169 ANTITRUST LAW DEVELOPMENTS, supra note 160, at 700–01; see also 15 U.S.C.  
§ 57a(b)(1)(B) (providing those procedures by which rulemaking is accomplished, namely with notices, 
comments, informal hearings, and promulgation phases). 

170 See ANTITRUST LAW DEVELOPMENTS, supra note 160, at 702−04 (outlining procedures for 
judicial review of trade regulation rules). 

171 See Rousseau v. Eshleman, 519 A.2d 243, 248–49 (N.H. 1986) (showing that the legal 
professional conduct committee is a regulatory board that acts under the authority of the State, but 
recognizes that New Hampshire is unwilling to extend its interpretation to whether the committee can 
apply consumer protection laws). 
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misleading, or false to the consumers’ detriment.172  On the USNWR 
website, the public can access the list of schools in the order ranked by 
USNWR.173  In order to get the complete details of the scores of each 
school, individuals must pay for the results.174  However, the list, absent 
complete details, is freely available online.175  USNWR represents that the 
schools listed are “America’s Best Graduate Schools.”176  It then represents 
these as “[t]he Top 100 Schools.”177  USNWR affirmatively claims that the 
data it reports is accurate even though there is substantial evidence that the 
rankings are based on misleading submissions of information, manipulated 
data, and factors that may have little or no relation to the academic quality 
of the Top 100 Schools.178  The FTC has jurisdiction to monitor USNWR 
and other rankings agencies using its § 5 “false, misleading, or deceptive” 
jurisdiction.179  Law schools concerned about rankings should encourage 
the FTC to investigate whether USNWR is violating § 5 through its 
deceptive, misleading, false, and unfair representations in the service it 
sells.180  

A.  Reputation Feedback 

In its disclosure requirement, the FTC should mandate that every 
consumer and law school have access to individual results of peer, lawyer, 
and judge evaluations and assessment.  This information could be provided 
on the Internet.  If the lawyers, judges, and law school deans filling out the 
surveys knew the results were public, or semi-public, they would know 
that they could not, in good conscience, evaluate most schools.  Requiring 

                                                                                                                          
172 See F.T.C. v. World Travel Vacation Brokers, Inc., 861 F.2d 1020, 1029 (7th Cir. 1988) 

(explaining that in order to establish that “an act or practice is deceptive, the FTC must establish that 
the representations, omissions, or practices likely would mislead consumers, acting reasonably, to their 
detriment”). 

173 See Grad School Rankings, U.S. NEWS & WORLD REP., http://www.usnews.com/usnews/edu/
grad/rankings/law/brief/lawrank_brief.php (last visited Oct. 29, 2011) (providing a ranking of graduate 
programs by type of degree). 

174 Store, U.S. NEWS & WORLD REP., http://www.usnews.com/products/features/home (last 
visited Feb. 12, 2013). 

175 See, e.g., Ashby Jones, The 2010 U.S. News & World Report Law School Rankings, WALL ST. 
J. LAW BLOG (Apr. 15, 2010, 9:01 AM), http://blogs.wsj.com/law/2010/04/15/the-2010-us-news-
world-report-law-school-rankings/ (providing a link to the rankings list). 

176 Schools of Law, supra note 37. 
177 Id. 
178 See supra Part III (discussing common complaints and problems with USNWR). 
179 See Federal Trade Commission § 5(m), 6 Trade Reg. Rep. (CCH) at 25,256A (authorizing the 

Commission to commence a civil action against any corporation that knowingly violates rules 
concerning unfair or deceptive practices). 

180 For an excellent discussion of the potential violations of § 5 of the F.T.C. Act from 
manipulation of rankings data, see Murray, supra note 101, at 103–04 (“[I]f a school does report false 
employment statistics to U.S. News and World Reports or in marketing materials, the school likely 
violates the FTC Act by engaging in deception and false advertising.”). 
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lawyers, judges, and law faculty to disclose the results would not create an 
unwarranted chilling effect.  Rather, it would force those assessing the 
schools to take a hard look at whether they are actually qualified to give 
opinions on the law schools listed.  Allowing schools access to the 
information—though it might require those who assess the schools to 
exercise greater ethical and moral responsibility—would make the 
reputation factor of the rankings either more legitimate or result in its 
demise because it will then become clear that this factor is almost 
impossible for anyone to evaluate honestly.  

This data is inherently unreliable because most of those evaluating 
schools have no reliable basis for doing so.  Requiring disclosure of who is 
ranking schools and what their rankings are will discourage use of this 
ranking factor.  If not, disclosure allows a basis for understanding and 
evaluating the value of the reputation factor in the rankings. 

The main concern with disclosing the list of those who rank law 
schools is that it might create a targeted campaign, where law schools send 
mass mailings, invitations, and expend even more resources than they do 
currently to compete for the vote of a quality reputation.  However, a 
targeted campaign would be an improvement over the current 
circumstances, where schools that can afford it blanket the country with 
brochures, and those who cannot, attempt to do so.  From an economic 
point of view, a targeted campaign would lower the social costs because 
schools can spend less money for the same results.  

Schools would benefit if they knew which judges, lawyers, and law 
professors harbored specifically positive or negative perceptions about the 
school.  Particularly important would be for the forms to contain a place 
for an explanation of both the basis and reason for the individual 
evaluation by judges, lawyers, and law professors.  Therefore, if a dean had 
a legitimate reason for giving a peer school (one close in rank to itself) a 
poor mark, that dean could attempt to justify herself.181  

Additionally, a disproportionate number of law faculty members have 
attended a select number of schools.182  These individuals still have a 
vested interest in seeing the success of their alma maters, as the continued 
success of the school only improves the faculty member’s own reputation.  
Faculty might be more vested in their alma mater than they are in the 
                                                                                                                          

181 Of course, giving a peer school a low rank could be political suicide for a dean or law faculty 
member trying to move around the country in different teaching positions.  There is a concern that 
disclosing the names of individuals might create a chilling effect.  However, such an effect would be 
valuable in curbing the unfair, misleading, and deceptive data. 

182 See Richard E. Redding, “Where Did You Go to Law School?” Gatekeeping for the 
Professoriate and Its Implications for Legal Education, 53 J. LEGAL EDUC. 594, 599–600 (2003) 
(finding that one-third of all new law teachers hired between 1996 and 2000 graduated from either 
Harvard or Yale, and another third of new law teachers received their degree from one of the other top-
twelve law schools). 
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current school at which they teach. 

B.  Require Disclosure of Algorithm 

The FTC should require USNWR to disclose the algorithm it uses or to 
explain in greater detail the amount of weight it puts on each factor that 
goes into its overall rankings.  An algorithm is a mathematical formula that 
allows data factors to be compiled into an order, based on the relative 
importance of each input.  USNWR explains that “[t]he weights applied to 
the indicators reflect our judgment about their relative importance, as 
determined in consultation with experts in each field.”183  If an end user has 
different values or priorities than USNWR, the algorithm makes a major 
difference in the list’s outcome.  Disclosing the algorithm protects the 
consumer from false, deceptive, and misleading information. 

C.  Require USNWR to Show Data in Alternate Formats 

The FTC should require USNWR to show how changing the weight of 
factors that determines the rank of a law school influences the outcome of 
its list.  This would help schools who are particularly good in one factor to 
be set apart for that factor in a visual and easily identifiable way.  It would 
also help consumers understand the way USNWR reflects its values and 
priorities.  

USNWR should also disclose each element of its ranking system as a 
separate factor, and be required to explain the results of each element.  
USNWR should disclose the pros and cons of each factor in greater detail 
than it does currently.  It is beneficial for those reading the rankings to 
have the opportunity to fully understand what it means to be in the twenty-
fifth to seventy-fifth percentile for UGPA or LSAT, and what employment 
after nine months means. 

The FTC should also require USNWR to receive feedback from higher 
education administrators and make that feedback available to consumers.  
It would be beneficial for USNWR to publish statements from law school 
deans about their programs and how individuals benefit from attending 
them.184  The FTC should also mandate that USNWR survey faculty, 
lawyers, and judges to determine the most reliable indicators of quality for 
a school, and to the extent possible, that it implement those indicators into 
its survey.185 
                                                                                                                          

183 Robert J. Morse et al., The Ranking Methodology, U.S. NEWS & WORLD REP., Apr. 11, 2005, 
at 66. 

184 USNWR does do something like this in its print publication.  See MCGRATH, supra note 93, at 
120–21 (explaining how to read the directory of law schools and noting that the law school itself 
authors a section entitled “Special programs”).  However, there is still a clear pecking order in the print 
publication.  See, e.g., id. at 14 (highlighting the Top 20 schools based on USNWR rankings). 

185 Norman Bradburn, Outranked and Underrated, LEG. AFFAIRS, Dec. 2005, at 24, 26. 
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D.  Proposed Text of FTC Trade Regulation Rule 

The text of an FTC trade regulation rule to regulate college rankings 
systems is based on the FTC’s § 5 authority.186  An analogy could be 
drawn to the Fair Credit Reporting Act.187  Congress should find that 
rankings systems are deceptive and unfair, and misleading to consumers, 
and require regulations to ensure fairness and accuracy in the reporting and 
dissemination of information.  The language for the purpose of the college 
rankings act could be taken from the Fair Credit Reporting Act:  

It is the purpose of this subchapter to require that [college 
rankings systems] adopt reasonable procedures for meeting 
the needs of commerce for [accurate disclosure about a 
school’s reputation feedback, each school’s individual 
voluntary reporting, student and alumni feedback, any 
mathematical formula or algorithm used to compile the 
information, and other information] in a manner which is fair 
and equitable to the consumer, with regard to the 
confidentiality, accuracy, relevancy, and proper utilization of 
such information in accordance with the requirements of this 
subchapter.188 

There are permissible purposes of college rankings.189  However, without 
the accurate disclosure of the inputs factoring into a rankings system, 
particularly the reputation feedback, the rankings are subject to 
manipulation causing consumer harm. 

The following is a proposed trade regulation the FTC could implement 
to deal with the unfair, deceptive, and misleading acts and practices of 
ranking agencies: 

1.  FTC Trade Regulation 

Part 1:  Definitions 

(1) Institution of Higher Education means any college, university, trade 
or vocational school, whether public or private, purporting to teach 
students and/or award degrees or certificates of accomplishment or 
completion and competency in any field of study or skill. 

                                                                                                                          
186 See Federal Trade Commission §§ 5(a)(1)–(2), 6 Trade Reg. Rep. (CCH) 25,240, 25,245 (“The 

Commission is hereby empowered and directed to prevent persons, partnerships, or corporations [with 
certain exceptions] . . . from using unfair methods of competition in or affecting commerce and unfair 
or deceptive acts or practices in or affecting commerce.”). 

187 See 15 U.S.C. § 1681(a)(4) (2006) (including congressional findings that consumer reporting 
agencies must be required to report with fairness and impartiality).  

188 Id. § 1681(b). 
189 See id. (authorizing the furnishing of consumer reports under a limited number of 

circumstances).  
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(2) Ranking means the process of compiling any data for dissemination 
in a list that indicates more or less success in alignment with the data; an 
act, instance, or list of showing relative standing. 

(3) Ranking company means any individual, institution, organization, 
partnership, corporation, or company that purports to create rankings. 

(4) Raw Data means any reported information that is provided in its 
form originally provided to either an institution of higher education or to a 
ranking company. 

Part 2:  Misrepresentation of Each Criterion, Percentage Weights, and 
    Algorithm of Rank 

In ranking institutions of higher education, it is a deceptive and unfair 
practice for ranking companies to fail to disclose each criterion upon which 
the rank is based, to fail to disclose the percentage weights of each 
criterion, and to fail to disclose the algorithm combining each of the 
criteria together.  
Preventive Requirements: 
Ranking companies shall disclose, adjacent to the rank, a list of each 
criterion upon which the rank is based, the percentage weights of each 
criterion, and the algorithm combining the criteria together. 

Part 3:  Misrepresentation of Accuracy of Criterion 

It is a deceptive and unfair act for a ranking company to fail to disclose 
the raw data upon which the ranking company bases each of its criteria to 
create the rank, including: 
 

(a) Reputation Factors, including but not limited to: 
(i) Peer Assessment Score 
(ii) Recruiter Assessment Score  
(iii) Lawyer/Judge Assessment Score 
(iv) Student Assessment Score 
(v) Other Assessment Scores 

(b) Selectivity, including but not limited to: 
(i) Median SAT Scores 
(ii) Median GPA 
(iii) Median Other Test Scores 
(iv) Median High School GPA 
(v) Median Undergraduate GPA 
(vi) GPA Expressed as a Percentile 
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(vii) Median Other GPA 
(viii) Acceptance Rate of Program 

(c) Placement Success, including but not limited to: 
(i) Admission into Graduate Programs 
(ii) Employment Rates for Graduate Upon Graduation 
(iii) Employment Rates for Graduate Months after Graduation 
(iv) Starting Salaries 
(v) Bar Passage Rate 
(vi) Passage Rate for Other Licensing Examinations 

(d) Faculty Resources, including but not limited to: 
(i) Expenditures per Student 
(ii) Student-to-Faculty Ratio 
(iii) Library Resources 
(iv) Other Resources 

(e) Value of Education, including but not limited to: 
(i) Cost of Tuition 
(ii) Opportunities for Study Abroad 
(iii) Research Programs 
(iv) Scholarly Success 

(f) Other 
(i) Each Other Criterion a Ranking Company May Select 

 
Preventive Requirements: 
 
Each ranking company shall, upon disseminating any rank, disclose in at 
least twelve-point font in either a working website listed visibly adjacent to 
the rank, or adjacent to the rank, all of the raw data upon which the ranking 
company based its rank.   

I.  Reputation Factors 

A.  Assessment Scores 

(1)  If the ranking company included surveys asking an individual to 
provide his or her opinion of institutions of higher education, including 
programs of study within institutions of higher education, each answer to 
the survey must be disclosed. 
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(a) The name of each individual who responded to the 
survey must be disclosed, except if the individual is a 
student, then only identifying criteria about the student 
must be disclosed, including: 

i. Age 
ii. Gender 

iii. Race/Ethnicity 
iv. Program of Study 

(b) Names of Judges, Recruiters, and other outside 
members must be disclosed. 

(c) In no event may more than ten percent of the 
responses to a survey be anonymous. 

(d) Any results that are reported that are a combination of 
multiple surveys will be considered one survey for 
purposes of this section, and must comply with (a), 
(b), and (c) above. 

(2)  If the ranking company included surveys asking individuals to 
provide information about only one school, each answer to the survey must 
be disclosed. 

(a) The name of each individual who responded to the 
survey need not be disclosed, provided other 
identifying information about the respondent is 
disclosed, including but not limited to: 

i. Age 
ii. Gender 

iii. Race/Ethnicity 
iv. Program of Study 
v. Profession 

B.  Donations 

(1)  The ranking company must report the raw data used in measuring 
donations, including the amount of the donation. 

C.  Other Methods 

(1)  Other methods used by a ranking company to gauge reputation 
factors must be disclosed.  

 
(2)  The raw data for other methods used by a ranking company to 

gauge reputation factors must be disclosed. 
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II.  Selectivity 

A.  Test Scores 

(1)  The ranking company must disclose the raw data upon which it 
calculated a median, mean, or average GPA, or in another method used to 
test scores as a factor in its rank. 

(2)  The ranking company must disclose the method by which it 
determined which scores to include or exclude. 

(3)  The ranking company must disclose if the scores exclude summer, 
fall, or winter admits, legacies, athletes, disabled persons, nontraditional 
students, graduate students, part-time students, or any other individual or 
group. 

B.  GPA 

(1)  The ranking company must disclose the raw data upon which it 
calculated a median, mean, or average GPA; or must disclose the raw data 
used in another method where GPA is a factor in its rank. 

(2)  The ranking company must disclose the method by which it 
determined which GPA to include or exclude. 

(3)  The ranking company must disclose if the GPA excludes summer, 
fall, or winter admits, legacies, athletes, disabled persons, nontraditional 
students, graduate students, part-time students, or any other individual or 
group. 

III.  Placement Success 

A.  Admission into Graduate Programs 

(1)  The ranking company must disclose the raw data used in 
determining student admission into graduate programs. 

(2)  The ranking company must disclose if the admission into graduate 
programs excludes summer, fall, or winter admits, legacies, athletes, 
disabled persons, nontraditional students, graduate students, part-time 
students, or any other individual or group. 

B.  Employment Rates 

(1)  The ranking company must disclose the raw data used in 
determining employment rates. 

(2)  The ranking company must disclose the category of employment, 
including “self,” “business,” “legal,” “medical,” “government,” 
“education,” “engineering,” “research assistant at institution of higher 
education from which currently graduating,” and other categories. 

(3)  The ranking company must disclose the length of employment, if 
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the job is temporary (meaning it will end within six months), and if the 
employee worked in the job prior to graduating or if the job was new. 

C.  Starting Salaries 

(1)  The ranking company must disclose the raw data used in 
determining starting salaries. 

D.  Licensing Examination Pass Rates 

(1)  The ranking company must disclose the raw data used in 
determining licensing examination pass rates. 

(2)  The ranking company must disclose if the exam taker was a repeat 
taker. 

E.  Other 

(1)  The ranking company must disclose all raw data used in 
determining any other measure of placement success. 

IV.  Faculty Resources 

A.  Expenditures per Student 

(1)  The ranking company must disclose the raw data used to 
determine expenditures per student. 

(2)  The ranking company must disclose each factor considered to 
weigh into the criterion of expenditures per student. 

(3)  The ranking company must disclose the measurement it uses to 
value expenditures, including but not limited to fair market value, 
wholesale cost of resource, opportunity cost, or others. 

B.  Student-to-Faculty Ratio 

(1)  The ranking company must disclose the raw data used to 
determine student-to-faculty ratio. 

(2)  The ranking company must disclose the percentage of faculty who 
are untenured teachers, including untenured professors, lecturers, adjuncts, 
teaching assistants, or others. 

C.  Library Resources 

(1)  The ranking company must disclose the raw data used to 
determine library resources. 

(2)  The ranking company must disclose each factor considered to 
weigh into the criterion of library resources. 
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D.  Other  

(1)  The ranking company must disclose all raw data used in 
determining any other measure of faculty resources. 

V.  Value of Education 

A.  Cost of Tuition 

(1)  The ranking company must disclose all raw data used in 
calculating cost of tuition. 

B.  Opportunities for Study Abroad 

(1)  The ranking company must disclose all raw data used in 
determining opportunities for study abroad. 

(2)  The ranking company must disclose the definition it uses in 
determining whether a program is considered a study abroad. 

C.  Research Programs 

(1)  The ranking company must disclose all raw data used in 
determining and evaluating research programs. 

(2)  The ranking company must disclose the definition it uses to define 
“research programs.” 

D.  Scholarly Success 

(1)  The ranking company must disclose all raw data used in 
determining scholarly success. 

(2)  The ranking company must disclose the definition it uses in 
determining scholarly success.  

E.  Other 

(1)  The ranking company must disclose all raw data used in 
determining any other measure of value of education. 

VI.  Other 

(1)  The ranking company must disclose all other raw data used in 
determining its rank. 

Part 4:  Misrepresentation by Institutions of Higher Education 

It is a deceptive and unfair practice for faculty and administration at each 
institution of higher education to misrepresent each criterion the institution 
reports to a ranking company, including: 
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(a) Reputation Factors, including: 
 (i) Peer Assessment Score 

(ii) Recruiter Assessment Score  
(iii) Lawyer/Judge Assessment Score 
(iv) Student Assessment Score 
(v) Other Assessment Scores 

(b)  Selectivity, including: 
(i) Median SAT Scores 
(ii) Median GPA 
(iii) Median Other Test Scores 
(iv) Median High School GPA 
(v) Median UGPA 
(vi) GPA Expressed as a Percentile 
(vii) Median Other GPA 
(viii) Acceptance Rate of Program 

(c)  Placement Success, including but not limited to: 
(i) Admission into Graduate Programs 
(ii) Employment Rates for Graduate upon Graduation 
(iii) Employment Rates for Graduate Months After Graduation 
(iv) Starting Salaries 
(v) Bar Passage Rate 
(vi) Passage Rate for Other Licensing Examinations 

(d)  Faculty Resources, including but not limited to: 
(i) Expenditures per Student 
(ii) Student-to-Faculty Ratio 
(iii) Library Resources 
(iv) Other Resources 

(e)  Value of Education, including but not limited to: 
(i) Cost of Tuition 
(ii) Opportunities for Study Abroad 
(iii) Research Programs 
(iv) Scholarly Success 
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(f)  Other 
(i) Each Other Criterion an Institution of Higher Education 

May Select 
Preventive Measures: 
Each institution of higher education shall, upon providing any information 
to a ranking company, disclose in at least twelve-point font to the ranking 
company all of the raw data upon which the institution of higher education 
based its information.   

I.  Reputation Factors  

A.  Assessment Scores 

(1)  If the institution of higher education included surveys asking an 
individual to provide his or her opinion of institutions of higher education, 
including programs of study within institutions of higher education, each 
answer to the survey must be disclosed. 

a. The name of each individual who responded to the 
survey must be disclosed, except if the individual is a 
student, then only identifying criteria about the student 
must be disclosed, including: 

i. Age 
ii. Gender 

iii. Race/Ethnicity 
iv. Program of Study 

b. Names of Judges, Recruiters, and other outside 
members must be disclosed. 

c. In no event may more than ten percent of the 
responses to a survey be anonymous. 

d. Any results that are reported that are a combination of 
multiple surveys will be considered one survey for 
purposes of this section, and must comply with (a), 
(b), and (c) above. 

(2)  If the institution of higher education included surveys asking 
individuals to provide information about only one school, each answer to 
the survey must be disclosed. 

e. The name of each individual who responded to the 
survey need not be disclosed, provided other 
identifying information about the respondent is 
disclosed, including: 
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i. Age 
ii. Gender 

iii. Race/Ethnicity 
iv. Program of Study 
v. Profession 

B.  Donations 

(1)  The institution of higher education must report the raw data used 
in measuring donations, including the amount of the donation. 

(2)  The institution of higher education must disclose the year in which 
the donation was received adjacent to the amount. 

C.  Other Methods 

(1)  Other methods used by an institution of higher education to gauge 
reputation factors must be disclosed  

(2)  The raw data for other methods used by a institution of higher 
education to gauge reputation factors must be disclosed. 

II.  Selectivity 

A.  Test Scores 

(1)  The institution of higher education must disclose the raw data 
upon which it calculated a median, mean, or average GPA, or in another 
method used test scores as a factor in its rank. 

(2)  The institution of higher education must disclose the method by 
which it determined which scores to include or exclude. 

(3)  The institution of higher education must disclose if the scores 
exclude summer, fall, or winter admits, legacies, athletes, disabled persons, 
nontraditional students, graduate students, part-time students, or any other 
individual or group. 

B.  GPA 

(1)  The institution of higher education must disclose the raw data 
upon which it calculated a median, mean, or average GPA; or must 
disclose the raw data used in another method where GPA is a factor in its 
rank. 

(2)  The institution of higher education must disclose the method by 
which it determined which GPA to include or exclude. 

(3)  The institution of higher education must disclose if the GPA 
excludes summer, fall, or winter admits, legacies, athletes, disabled 
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persons, nontraditional students, graduate students, part-time students, or 
any other individual or group. 

III.  Placement Success 

A.  Admission into Graduate Programs 

(1)  The institution of higher education must disclose the raw data used 
in determining student admission into graduate programs. 

(2)  The institution of higher education must disclose if the admission 
into graduate programs excludes summer, fall, or winter admits, legacies, 
athletes, disabled persons, nontraditional students, graduate students, part-
time students, or any other individual or group. 

B.  Employment Rates 

(1)  The institution of higher education must disclose the raw data used 
in determining employment rates. 

(2)  The institution of higher education must disclose the category of 
employment, including “self,” “business,” “legal,” “medical,” 
“government,” “education,” “engineering,” “research assistant at 
institution of higher education from which currently graduating,” and other 
categories. 

(3)  The institution of higher education must disclose the length of 
employment, if the job is temporary (meaning it will end within six 
months), if the employee worked in the job prior to graduating, or if the job 
was new. 

C.  Starting Salaries 

(1)  The institution of higher education must disclose the raw data used 
in determining starting salaries. 

D.  Licensing Examination Pass Rates 

(1)  The institution of higher education must disclose the raw data used 
in determining licensing examination pass rates. 

(2)  The institution of higher education must disclose if the exam taker 
was a repeat taker. 

E.  Other 

(1)  The institution of higher education must disclose all raw data used 
in determining any other measure of placement success. 
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IV.  Faculty Resources 

A.  Expenditures per Student 

(1)  The institution of higher education must disclose the raw data used 
to determine expenditures per student. 

(2)  The institution of higher education must disclose each factor 
considered to weigh into the criterion of expenditures per student. 

(3)  The institution of higher education must disclose the measurement 
it uses to value expenditures, including fair market value, wholesale cost of 
resource, opportunity cost, or others. 

B.  Student-to-Faculty Ratio 

(1)  The institution of higher education must disclose the raw data used 
to determine student-to-faculty ratio. 

(2)  The institution of higher education must disclose the percentage of 
faculty who are untenured teachers, including untenured professors, 
lecturers, adjuncts, teaching assistants, or others. 

C.  Library Resources 

(1)  The institution of higher education must disclose the raw data used 
to determine library resources. 

(2)  The institution of higher education must disclose each factor 
considered to weigh into the criterion of  library resources. 

D.  Other  

(1)  The institution of higher education must disclose all raw data used 
in determining any other measure of faculty resources. 

V.  Value of Education 

A.  Cost of Tuition 

(1)  The institution of higher education must disclose all raw data used 
in calculating cost of tuition. 

B.  Opportunities for Study Abroad 

(1)  The institution of higher education must disclose all raw data used 
in determining opportunities for study abroad. 

(2)  The institution of higher education must disclose the definition it 
uses in determining whether a program is considered a study abroad 
program. 
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C.  Research Programs 

(1)  The institution of higher education must disclose all raw data used 
in determining research programs. 

(2)  The institution of higher education must disclose the definition it 
uses to define “research programs.” 

D.  Scholarly Success 

(1)  The institution of higher education must disclose all raw data used 
in determining scholarly success. 

(2)  The institution of higher education must disclose the definition it 
uses in determining scholarly success.  

E.  Other 

(1)  The institution of higher education must disclose all raw data used 
in determining any other measure of value of education. 

VI.  Other 

(1)  The institution of higher education must disclose all other raw data 
used in determining its rank. 

 

Part 5:  Misrepresentation of Accuracy of Rank 

It is a deceptive and unfair practice for a ranking company to allege its 
rank is  

a. The best method for determining what institution of 
higher education to attend 

b. The only method for determining what institution of 
higher education to attend 

c. The approved method for determining what institution 
of higher education to attend 

Part 6:  Enforcement 

It is a violation of this rule to engage in any unfair or deceptive acts or 
practices specified in this rule, or to fail to comply with any of the 
preventive requirements specified in this rule. 
 
The provisions of this rule are separate and severable from one another.  If 
any provision is determined to be invalid, it is the Commission’s intention 
that the remaining provisions shall continue in effect. 

Part 7:  Mandatory Review 

No later than five years after the effective date of this rule, the Commission 
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shall initiate a rulemaking amendment proceeding to determine whether 
the rule should be amended or terminated.  The Commission’s final 
decision on the recommendations of this proceeding shall be made no later 
than eighteen months after the initiation of the proceeding. 

VII.  CONCLUSION 

The best way to solve “the rankings dilemma” is for the FTC to utilize 
its rulemaking authority to require greater disclosure of the rankings 
methodology, and to require disclosure of the reputation feedback and 
other inputs.  Until that happens, law schools should use the state and 
federal unfair and deceptive acts statutes to sue USNWR for its violations.  
Additionally, the AALS and others should be very proactive in providing 
alternate information to potential law school applicants.  

Schools need some way to separate themselves to avoid suffering 
under the pooling equilibrium.  However, there are better ways to give 
information without ranking that information.  Rankings unfairly interpret 
information in ways that are not in accordance with all people’s values.  
Schools are better suited to support systems where rank is not all-inclusive, 
but rather is based on discrete factors that consumers can weigh in 
accordance with their unique needs and desires.  Full and accurate 
disclosure of the raw data that goes into a rankings system is necessary to 
help consumers understand what the ranking really means.  Until such 
inputs are available, the rankings system will continue to be like those who 
“assum[e] the artistic merit of a work of art can be assessed by arbitrarily 
assigning weight to the amount of paint and the number of brush strokes 
used to produce the work of art,”190 and like those who judge higher-
education institutions using similarly capricious standards that do not 
reflect the institutions’ true value. 

                                                                                                                          
190 Letter from John J. Flynn, Hugh B. Brown Professor Emeritus, S.J. Quinney Coll. of Law to 

authors (Mar. 17, 2007) (on file with authors).  




