
CONNECTICUT
LAW REVIEW

VOLUME 45 CONNtemplations OCTOBER 2012

Essay

Fractious Form 18

STACY 0. STITHAM & DAVID SWETNAM-BURLAND

Drafted decades before the advent of the personal computer and the
digital age, Form 18 of the Federal Rules of Procedure, which sets forth a
fill-in-the-blank template for a patent infringement complaint, has come
under increasing scrutiny from litigants and courts around the country in
the wake of Bell Atlantic Corp. v. Twombly and Ashcroft v. Iqbal. In the
twin "Twiqbal " opinions, the Supreme Court seemed to state that a
properly-pled complaint required far more information than is called for
by Form 18, which at present asks for little more than a statement of
ownership and a bald assertion of infringement. In this Essay, the authors
examine the shortcomings of Form 18, the increased clamor in the federal
courts calling for reform of the same, and the Federal Circuit 's recent
endorsement of Form 18 vitality. The Essay then concludes with an
assessment of the possibility of abandonment or revision of this aging relic.
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Fractious Form 18

STACY 0. STITHAM & DAVID SWETNAM-BURLAND

"Let me try once more, " Milo said in an effort to explain.
"In other words-" "You mean you have other words?"
cried the bird happily. "Well, by all means, use them.
You're certainly not doing very well with the ones you have
now.

- Norton Juster, The Phantom Tollbooth'

I. INTRODUCTION

In Bell Atlantic Corp. v. Twombly, and Ashcroft v. Iqbal,3 the Supreme
Court emphasized that a properly pled complaint "demands more than an
unadorned, the-defendant-unlawfully-harmed-me accusation."A Together,
Twombly and Iqbal-or "Twiqbal," as they have been informally
dubbed -effected a sea change in civil pleading standards, which
previously required only a showing that there was "no set of facts" that if
proven would entitle the plaintiff to relief.6

At present, to survive a motion to dismiss for failure to state a claim
upon which relief may be granted, a plaintiff must plead enough facts "to
state a claim to relief that is plausible on its face."7  The Supreme Court
explained that "[a] claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that

Stacy 0. Stitham and David Swetnam-Burland are litigation partners at Brann & Isaacson, in
Lewiston, Maine, who focus their practice on intellectual property litigation when not poring over
arcane federal forms or quoting classic works of children's literature. The opinions they express here
are their own. They may be reached at sstitham a brannlaw.com and dsb a brannlaw.com.

'NORTON JUSTER, THE PHANTOM TOLLBOOTH (1961).

2 550 U.S. 544 (2007).
556 U.S. 662 (2009).
Id. at 678 (citing Iivombly, 550 U.S. at 555). Under Iivombly, "a plaintiff's obligation to

provide the grounds [for relief] requires more than labels and conclusions, and a formulaic recitation of
the elements of a cause of action." Iivombly, 550 U.S. at 555. (internal quotation marks omitted).

5 See, e.g., RHJ Med. Ctr., Inc. v. City of Dubois, 754 F. Supp. 2d 723, 730 (W.D. Pa. 2010)
(noting that Twombly and Iqbal are commonly referred to collectively as Tiviqbal).

6 See Conley v. Gibson, 355 U.S. 41, 45-46 (1957) (indicating that "the accepted rule" for
assessing the sufficiency of a complaint provides that "a complaint should not be dismissed for failure
to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of
his claim which would entitle him to relief').

STivombly, 550 U.S. at 570.



the defendant is liable for the misconduct alleged."' Hence, "[t]he
plausibility standard is not akin to a 'probability requirement,' but it asks
for more than a sheer possibility that a defendant has acted unlawfully."9

But this sea change has left one field of federal civil litigation
untouched-or, we are tempted to say, high and dry. In the world of patent
litigation, the irresistible force of Twiqbal has met the immovable object
that is Form 18 of the Federal Rules of Civil Procedurelo ("Form 18"). It is
to the troubled intersection of the Supreme Court's recent efforts to reform
pleading standards and the reactionary Form 18 that we now turn.
Pre-dating the Second World War," Form 18 sets forth a sample complaint
for patent infringement.12 The form is undeniably barebones. Beyond a
statement of jurisdiction, it requires only an assertion of patent ownership,
a bald claim of infringement, an allegation of marking of products issued
under the patent (if applicable), and a demand for relief.13

II. FORM 18'S SHORTCOMINGS

Form 18 has been critiqued by federal district judges for not addressing
complex infringement claims involving multiple or different types of
products.14  It is also notably silent on how to plead any theory of patent
infringement other than direct infringement.15  In the wake of Twiqbal,
however, judicial difficulties with the minimalist boilerplate language of
Form 18 have reached a boiling point.16

Ashcroft, 556 U.S. at 678.
Id.; see also Tivombly, 550 U.S. at 555 ("Factual allegations must be enough to raise a right to

relief above the speculative level .....
FED. R. Civ. P. FORM 18.

"See Jonathan L. Moore, Particularizing Patent Pleading: Pleading Patent Infringement in a
Post-Twombly-World, 18 TEX. INTELL. PROP. L.J. 451, 497 (2010) ("[Form 18] was originally drafted
when the rules were first promulgated in 1938. Since that time, it has not undergone any substantive
revisions." (footnotes omitted)).

2 FED. R. Civ. P. FORM 18.
13 Id.
" See Hewlett-Packard Co. v. Intergraph Corp., No. C 03-2517 MJJ, 2003 WL 23884794, at *1

(N.D. Cal. Sept. 6, 2003) ("In light of these facts, Plaintiffs claim must be read as follows: one or more
of Defendant's 4000-plus products directly infringes, contributorily infringes, or induces infringement
of at least one claim in each of the patents-in-suit. Form 16 [now Form 18] simply does not address a
factual scenario of this sort.").

5 See, e.g., Halton Co. v. Streivor, Inc., No. C1O-00655 WHA, 2010 WL 2077203, at *3 (N.D.
Cal. May 21, 2010) ("On its face, however, Form 18 is silent as to any theory of patent infringement
besides direct infringement.") (emphasis in original); accord Eolas Techs., Inc. v. Adobe Sys., Inc., No.
6:09-CV-446, 2010 WL 2026627, at *3 (E.D. Tex. May 6, 2010) ("Form 18 does not expressly
address indirect infringement claims . j... ).

6 See, e.g., Rovi Corp. v. Hulu, LLC, No. 11-665, 2012 WL 261982, at *2 (D. Del. Jan. 27,
2012) (holding that Form 18 does not satisfy the pleading standards, which require that "to survive a
motion to dismiss, a plaintiff must plead factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged") (internal quotation marks omitted);
Illinois Tool Works Inc. v. Elektromanufaktur Zangenstein Hanauer GmbH & Co. KGaA, No. I 1-CV
262-JPS, 2011 WL 6002967, at *2-3 (E.D. Wis. Nov. 30, 2011) (holding that Form 18 does not
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FRACTIOUS FORM 18

While troubling enough to provide fair notice of a would-be plaintiffs
claim when the allegation is one that a particular product (e.g., the electric
motors used as an example in the form) infringes a product patent, Form
18's limitations are immediately apparent when the template is used-as is
frequently the case-to accuse a less well-defined target. For example, an
entire website or channel of commerce may be accused of infringing, in
some unspecified manner, a business method or software patent.' 7 In such
instances, Form 18 may regrettably "unlock the doors of discovery for a
plaintiff armed with nothing more than conclusions," an outcome against
which the Supreme Court expressly warned.18

Despite the limitations of Form 18, and mounting concern that, where
applicable, the form is found wanting under Twombly and Iqbal, it is not
clear that a district court has any choice but to acknowledge the adequacy
of a complaint that complies with its limited requirements. Under Rule 84
of the Federal Rules of Civil Procedure, a court must accept as sufficient
any pleading made in conformance with a federal form complaint.19 This
seemingly black-and-white rule has troubled not only district court judges
in patent cases, but also Judge Dyk of the United States Court of Appeals
for the Federal Circuit (the court through which all patent appeals must

20pass, and certainly an experienced body to weigh in on this debate). In a
separate opinion filed in McZeal v. Sprint Nextel Corp.,21 Judge
Dyk-noting the limitations of a form which originated more than half a
century ago-commented, "[o]ne can only hope that the rulemaking
process will eventually result in eliminating the form, or at least in revising
it to require allegations specifying which claims are infringed, and the
features of the accused device that correspond to the claim limitations." 22

After long years of waiting for an official pronouncement from the
Federal Circuit, matters came to a head recently in the Federal Circuit
panel opinion in In re Bill of Lading Transmission and Processing System

control and that the complaint must "contain enough specificity to give the defendant notice of what
products or aspects of products allegedly infringe the plaintiffs patent"); Elan Microelecs. Corp. v.
Apple, Inc., No. C 09 01531 RS, 2009 WL 2972374, at *2 (N.D. Cal. Sept. 14, 2009) (noting that
Form 18 "requires essentially nothing more than conclusory statements" and "is not easy to
reconcile . . . with the guidance of the Supreme Court in Twiombly and Iqbal"); see also Colida v.
Nokia, Inc., No. 2009-1326, 347 F. App'x. 568, 571 n.2 (Fed. Cir. Oct. 6, 2009) (noting that Form 18
"is not tailored to design patents and was last updated before the Supreme Court's Iqbal decision").

1 See, e.g., Interval Licensing LLC v. AOL, Inc., No. C10-1385 MJP, 2010 WL 5058620, at *1
(W.D. Wash. Dec. 10, 2010) (granting motion to dismiss "spartan" patent claims asserted against
"websites, hardware, and software" of certain malor Internet companies).

'8 Ashcroft v. lqbal, 556 U.S. 662, 678-79 (2009).
McZeal v. Sprint Nextel Corp., 501 F.3d 1354, 1360 (Fed. Cir. 2007) (Dyk, J., concurring in

part and dissenting in part) (finding that a claim of patent infringement against a cellphone maker met
minimum pleading requirements).

20 d.
211d. at 1359.
22 d. at 1360.
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Patent Litigation. In their majority opinion, Judges O'Malley and Prost
sought, to no avail, a way around the straightforward application of Rule
84: "[T]o the extent the parties argue that Twombly and its progeny conflict
with the Forms and create differing pleadings requirements, the Forms
control."2 4 As to claims of direct infringement, the majority held that the
adequacy of the complaint is to be "measured by the specificity required by
Form 18.",2' The majority went on to say that "[w]hile there may be
criticism of the text of Form 18, it is not within our power to rewrite it;
only an act of Congress can revise the Federal Rules."26 Dissenting with
respect to the majority's legal analysis, while concurring as to the
adequacy of the underlying complaints, Judge Newman viewed the matter
quite differently, finding it impossible to conclude that Form 18 (through
Rule 84) could be interpreted to override the dictates of the Supreme Court
in Twiqbal.2 "As illustrated herein," Judge Newman wrote:

[M]y colleagues hold that pleadings of direct patent
infringement need not provide the information otherwise
required in all complaints. The court holds that the
complaint need state only the patent number and date, the
general subject matter, and that the marking requirement was
met. My colleagues hold that this terse revelation applies in
patent cases, and negates not only the Court's statements in
Twombly and lqbal, but also the vast body of judicial
precedent on the principles of notice pleading.28

Such a move effectively "discard[s] the general national standard for civil
complaints" in favor of a special rule for patent cases.2 9 Making matters
worse, Judge Newman further opined that the special rule for patent cases
embodied in Form 18 really applies only to a narrow subset of patent
infringement allegations, i.e., allegations of direct infringement.30

As to allegations of indirect infringement, which all three judges
agreed were not addressed by Form 18, the Twiqbal regime applies. This
creates the knotty problem that different pleading standards can apply to
different clauses of the same paragraph of the same complaint, because
patent plaintiffs often allege one or more forms of indirect infringement as

2 681 F.3d 1323 (Fed. Cir. 2012).
24 Id. at 1334 (citing Judge Dyk's partial concurrence in McZeal v. Sprint Nextel Corp., 501 F.3d

1354 (Fed. Cir. 2007)).
25 Id.
26

1Id. at 1335 n.7.
2 Id. at 1347, 1351 (Newman, J., dissenting in part and concurring in part).
28 Id. at 1347.
29 d.
" Id. at 1347, 1351.
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an alternative to direct infringement.3' The result is an undesirable, if not
untenable, situation for patent litigants asked to play the same game by two
different sets of rules. 32

Ill. FORM 18 REFORM

All three judges on the panel in In re Bill of Lading diagnosed the
problem with Form 18; the chief difference in their opinions, however, is
in their assessment of the judiciary's authority to cure the problem. The
majority held that courts are bound by Rule 84 to enforce Form 1 8,33 while
the dissent asserted the primacy of recent Supreme Court opinions over
ancient federal forms.34 Notwithstanding which side may have the better
argument, the practical result of In re Bill of Lading is that the most
expeditious way to change or improve Form 18 is to change or improve
Form 18 itself.

That process is underway. As Judge Newman noted, "[i]t appears that
the [federal] forms are under review." 3  Those forms, including
specifically Form 18, have come under fire in recent discussions of the
Advisory Committee on the Rules for Civil Procedure. Committee
minutes from 2009 note that "the Chief Judge of the Federal Circuit . .. has
called the Form 18 complaint for patent infringement an embarrassment." 6

Committee minutes from 2010 observe that the Committee has added new
forms over time, but rarely, if ever, revisited old ones to test their
adequacy. A 2011 report of the Committee discussed how a "proposed,
more detailed substitute, echoes the common lament that the Form 18
model of a complaint for patent infringement is woefully inadequate."
As the authors of that "more detailed substitute," we can say with truth that
we did (and do) echo that lament.

IV. CONCLUSION

As Judge Dyk wrote in McZeal, two paths are open to the

See, e.g., id. at 1351 (finding that the maiority's decision resulted in requiring "entirely separate
pleading standards" in the same count of the complaint).

32 Cf Clear with Computers, LLC v. Bergdorf Goodman, Inc., No. 6:09CV481, 2010 WL
3155888, at *1 (E.D. Tex. Mar. 29, 2010) (denying motion to dismiss direct infringement claims and
granting motion to dismiss indirect infringement claims).

13 In re Bill of Lading, 681 F.3d at 1334 (majority opinion).
4 Id. at 1347 (Newman, J., dissenting in part and concurring in part).

1 Id. at 1350.
36 Id. (internal quotation marks omitted).
7 Id.
' Id. (internal quotation marks omitted).
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reform-minded.39 One option is to discard Form 18 in its entirety, leaving
all elements of a patent infringement complaint to be judged under Twiqbal
just as any other federal civil complaint. There are advantages to this
approach, chief among them the flexibility that comes with not holding
patent litigants to a form that may well, like its predecessor, outlive its
expiration date. The original Form 18, after all, was written long before
the advent of personal computers, let alone the issuance of patents for the
software used on them.

As an alternative, in early 2011 we proposed not the abandonment of
Form 18, but its revision.40 The genesis of our decision to try our hands at
improving Form 18, rather than abandoning it as a lost cause, can be traced
to recent developments in patent litigation practice in the courts that most
routinely handle patent infringement cases, including jurisdictions with
local patent rules such as the Northern District of California and the
Eastern District of Texas. The Patent Rules of such jurisdictions
"demonstrate high expectations as to plaintiffs' preparedness before
bringing suit, requiring plaintiffs to disclose their preliminary infringement
contentions before discovery has even begun." 4 1 The thrust of our
proposal, then, is to incorporate these high expectations into the form
patent complaint, folding some of the content of the preliminary
infringement contentions into the complaint. To be clear, if adopted, our
proposal would not prevent plaintiffs from filing complaints in other
formats that could be tested under Twiqbal and subsequent case law.
Rather, our proposal would set a comparatively high bar for a
Form 18-compliant complaint that would avoid the current Rule 84 trap in
which the Federal Circuit has held itself powerless to disapprove of a
complaint that lacks the substance otherwise required by Supreme Court
precedent. The policy underlying our suggestion is simple: If you want the
benefit of Rule 84's guarantee, you should have to go above and beyond
the baseline requirements of the Federal Rules.

" See McZeal v. Sprint Nextel Corp., 501 F.3d 1354, 1360 (Fed. Cir. 2007) (Dyk, J., concurring
in part and dissenting in part) (noting that the rulemaking process could eventually eliminate or revise
the form).

" See Letter from David Swetnam-Burland & Stacy 0. Stitham to Sec'y of the Comm. on Rules
of Practice & Procedure (Jan. 13, 2011), available at http://www.uscourts.gov/uscourts/RulesAndPolici
es/rules/CV%/ 20Suggestions%/ 202010/10-CV-G%/ 20Suggestion%/ 20Swetnam-Burland.pdf

4' Am. Video Graphics, L.P. v. Elec. Arts, Inc., 359 F. Supp. 2d 558, 560 (E.D. Tex. 2005).
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Another Reason to Rethink the Indefinite Detention of

Sex Offenders

ALEXANDER J. BLENKINSOPP

This Essay builds upon the conclusions of Professor Vars in his
Article, Rethinking the Indefinite Detention of Sex Offenders.
Focusing on the faultiness of an actuarial tool often used to assess
dangerousness, Vars argues convincingly that the predictions of
future dangerousness in sex offender civil commitment hearings are
deeply flawed This Essay contends that Vars's findings also
undermine the "civil" label attached to those proceedings. Without
that label, it becomes much more difficult to justiy lower procedural
safeguards in sex offender civil commitment hearings than in
criminal trials. This Essay also suggests that scholars such as Vars
who focus on the scientific dimension of civil commitment would be
well-served to bear in mind how legislatures and courts have long
exploited the "civil" classification as part of a longstanding and
problematic "legal labeling game. "
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Dangerousness and the Civil-Criminal Distinction:
Another Reason to Rethink the Indefinite Detention of

Sex Offenders

ALEXANDER J. BLENKINSOPP

1. INTRODUCTION

Professor Vars's Rethinking the Indefinite Detention of Sex Offenders'
makes a convincing case that the predictions of future dangerousness used
in sex offender civil commitment hearings are deeply flawed. The
Article's examination of the Static-99-the actuarial risk assessment
instrument most often used in sex offender civil commitment
evaluationS2 -is a useful addition to the mounting criticisms of this tool.3

As the Article shows, the Static-99 is not accurate enough to meet existing
statutes' evidentiary burdens for establishing future dangerousness, which
"calls into serious question the entire enterprise of sex offender
commitment."4 In this brief response, I will explain that Vars's findings
weaken the justification for sex offender civil commitment in an additional
way: by undermining the "civil" label that has been attached to the
practice.

* A.B., Harvard College; M.Sc., University of Oxford. Thanks to Alex Potapov, Ina Subulica,
and Aaron Voloj Dessauer for their helpful comments, and to the Harvard Kennedy School's Program
in Criminal Justice Policy and Management for its support.

' Fredrick E. Vars, Rethinking the Indefinite Detention of Sex Offenders, 44 CONN. L. REv. 161
(2011).

2 Rebecca L. Jackson & Derek T. Hess, Evaluation for Civil Commitment of Sex Offenders: A

Survey ofExperts, 19 SEXUAL ABUSE 425, 434 (2007).
See, e.g., Fred S. Berlin et al., The Use of Actuarials at Civil Commitment Hearings To Predict

the Likelihood of Future Sexual Violence, 15 SEXUAL ABUSE 377, 380-81 (2003) (stating that many of

the offenders that the Static-99 predicts will recidivate do not and that, for some groups, the Static-99's
prediction is not "much better than a coin flip"); Melissa Hamilton, Public Safety, Individual Liberty,
and Suspect Science: Future Dangerousness Assessments and Sex Offender Laws, 83 TEMP. L. REV.

697, 726-35 (2011) (describing five problems that undermine the credibility of actuarial tests such as
the Static-99); Shoba Sreenivasan et al., Alice in Actuarial-Land: Through the Looking Glass of

Changing Static-99 Norms, 38 J. AM. ACAD. PSYCHIATRY & L. 400, 404 (2010) (concluding that the

risk scores used in Static-99 testing are dubious, the statistical methods are unclear, and the test overly
relies on unpublished materials); Jacqueline Waggoner et al., A Respecification of Hanson's Updated
Static-99 Experience Table that Controls for the Effects of Age on Sexual Recidivism Among Young

Offenders, 7 LAW PROBABILITY & RISK 305, 305-06 (2008) (describing the Static-99's failure to

account adequately for age).
Vars, supra note 1, at 166.



II. DANGEROUSNESS AND THE LEGAL LABELING GAME

For decades, courts and government officials have been engaged in a
"legal labeling game."5  States adopt laws that allow government officials
to abridge individuals' liberty. The states label those laws "civil," rather
than "criminal," so that they can face civil procedural safeguards, which
are less stringent than criminal safeguards.6 The courts then defer to the
legislature's label, depriving defendants of protections that could have
preserved their liberty. The legal labeling game makes it easier for states
to detain or otherwise limit individuals, and for courts to evade
responsibility for keeping the states in check.

The civil commitment of sex offenders is one of the most salient
examples of the legal labeling game in action. In Kansas v. Hendricks,
the Supreme Court held that a civil commitment law allowing the
indefinite detention of a sex offender, Leroy Hendricks, immediately upon
the conclusion of his prison sentence was civil in nature and therefore the
detention was not punishment.8 The result was that Kansas's recently
enacted Sexually Violent Predator (SVP) Act,9 the sex offender civil
commitment law in question in Hendricks, could be applied retroactively
to Hendricks without triggering ex post facto or double jeopardy
protections-safeguards that apply in the criminal context but not in the
civil context. 10 The ruling elicited dissent, both on the Court (it was a 5-4
decision) and from the academy," but it remains a leading case on the
commitment of sex offenders.

5 This term was coined, and the practice first described, nearly forty years ago by Professor Alan
Dershowitz. See Alan M. Dershowitz, Preventive Confinement: A Suggested Framework for

Constitutional Analysis, 51 TEx. L. REv. 1277, 1295-1301 (1973) (describing the civil criminal
labeling game).

6 "Civil" and "criminal" are not the only labels used in this game. Others include "predictive"
versus "retrospective," "adversarial proceedings" versus "nonadversarial proceedings," and "punitive"
versus "non-punitive." See id. at 1301-03 (discussing adversary and non-adversary proceedings, and
predictive and retrospective proceedings); Alexander J. Blenkinsopp, Response, The Persistence of
Boundaries: A Reply to Rosen-Zvi and Fisher, 94 VA. L. REV. IN BRIEF 75, 77 (2008) (proposing that
",punitive" and "non-punitive" be added to the list of labels).

521 U.S. 346 (1997).
Id. at 360-71.
KAN. STAT. ANN. § 59-29a (2005 & Supp. 2011).

0
Hendricks, 521 U.S. at 369-71.

" See, e.g., Wayne A. Logan, The Ex Post Facto Clause and the Jurisprudence of Punishment, 35
AM. CRIM. L. REv. 1261, 1286-95 (1998) (describing five problems with the Hendricks decision);
Grant H. Morris, The Evil that Men Do: Perverting Justice To Punish Perverts, 2000 U. ILL. L. REV.

1199, 1205-11 (2000) (cataloguing the extensive scholarly criticism of Hendricks and briefly adding to
it); Carol S. Steiker, Foreivord: The Limits of the Preventive State, 88 J. CRIM. L. & CRIMINOLOGY

771, 781-84 (1998) (arguing that Hendricks was a missed opportunity to define the limits of the
preventive state).

12 CONNTEMPLATIONS [Vol. 45:9



DANGEROUSNESSAND THE CIVIL CRIMNAL DISTINCTION

Dangerousness is practically the sine qua non of civil commitment, 12

and that is also true of the SVP Act. According to its preamble, the law
was enacted because "the existing civil commitment procedures . . . are
inadequate to address . . . the risks [that sexually violent predators] present
to society."13 Three parts of the Court's analysis in Hendricks of why the
SVP Act is not punitive include explicit mention of dangerousness and rest
on the assumption that the detainees pose a risk of recidivism. 14 And for
all three parts, the Court's argument would be significantly weakened if
there was good reason-such as that provided by Vars-to believe that the
detainee is either not dangerous or not as dangerous as the law requires.

First, the Court found that the SVP Act is not punitive because it
shares the main features of non-punitive civil commitment laws-namely,
that it pertains only to "the dangerously mentally ill"-and therefore serves
"a legitimate nonpunitive governmental objective [that] has been
historically so regarded."1 As a result, if civil commitment of sex
offenders were deemed punitive, then all civil commitment must be
punitive as well: "If detention for the purpose of protecting the community
from harm necessarily constituted punishment, then all involuntary civil
commitments would have to be considered punishment. But we have
never so held." Moreover, the Court said the SVP Act is "of a kind with"
conventional civil commitment statutes, in large part because "[i]t requires
a finding of future dangerousness." 17  This line of argumentation assumes
that all those detained under the SVP Act and similar laws are dangerous.
The fact that Hendricks dealt with an individual who the Court believed to
be unambiguously dangerous18 seemed to support this assumption. It is,
however, undermined by Vars's findings. Without the necessary
ingredient of dangerousness, the parallel between sex offender civil
commitment and conventional civil commitment collapses.

Second, the Court addressed the argument that Kansas's failure to

12 See Zinermon v. Burch, 494 U.S. 113, 133-34 (1990) ("The involuntary placement process
serves to guard against the confinement of a person who, though mentally ill, is harmless and can live
safely outside an institution. Confinement of such a person . . . is unconstitutional."); O'Connor v.
Donaldson, 422 U.S. 563, 575 (1975) ("[T]here is ... no constitutional basis for confining ... persons
involuntarily if they are dangerous to no one and can live safely in freedom."); see also John Parry,
Involuntary Civil Commitment in the 90s: A Constitutional Perspective, 18 MENTAL & PHYSICAL
DISABILITY L. REp. 320, 324 (1994) ("If dangerousness is not an absolute requirement for involuntary
civil commitment, it is very nearly so . . . .").

" KAN. STAT. ANN. § 59-29a01 (1994 & Supp. 2011).
1
4 Hendricks, 521 U.S. at 363, 366, 371.

1 Id. at 363.
16 Id.

Id. at 358.
' Id. at 355 ("Hendricks admitted that he had repeatedly abused children whenever he was not

confined. . . . Hendricks readily agreed with the state physician's diagnosis that he suffers from
pedophilia and that he is not cured of the condition; indeed, he told the physician that 'treatment is
bull-."').

2012] 13



provide treatment to Hendricks indicated a punitive purpose. The majority
responded that untreatability does not necessitate releasing a dangerous
person: "[W]e have never held that the Constitution prevents a State from
civilly detaining those for whom no treatment is available, but who
nevertheless pose a danger to others." 19 The majority drew an analogy to
public-health quarantines that limit the freedom of those with a dangerous
contagious disease but provide no treatment. 20 The Court rejected the
notion that the state is obligated "to release certain confined individuals
who were both mentally ill and dangerous simply because they could not
be successfully treated for their afflictions."21 Once again, the Court's
argument rests on the belief that the detainee is dangerous. If the detainee
is neither treatable-which the Court concedes-nor dangerous-which
Vars demonstrates-then the quarantine analogy and the longstanding
authority of the state to confine a dangerous individual cease to apply.

Third, Hendricks took up the issue of whether the SVP Act's
retroactive application ran afoul of the Constitution's prohibition on ex
post facto laws.22 Hendricks's argument was that the SVP Act imposed
punishment for acts he had committed before the Act became law.23 In
part for the reasons described above, the Court deemed the Act non-
punitive, meaning that the ex post facto prohibition did not apply.24 But
the Court also added that "the Act clearly does not have retroactive effect.
Rather, the Act permits involuntary confinement based upon a
determination that the person currently both suffers from a 'mental
abnormality' or 'personality disorder' and is likely to pose a future danger
to the public."25 In other words, a current finding of future dangerousness
indicates that the law is not punitive or retroactive. Call into question the
accuracy of the finding of future dangerousness, however, and the
argument becomes much weaker.

In the summary of their arguments why the SVP Act did not establish
criminal proceedings, the majority wrote that the statute "limited
confinement to a small segment of particularly dangerous individuals" and
provides for release if "the individual is no longer dangerous or mentally
impaired."26 Clearly, an accurate determination of dangerousness is central
to the Court's conclusion that the law is civil, not criminal, in nature.

Hendricks makes clear that the civil label is appropriate for the

" Id. at 366.
20 Id.
21 Id.
22 U.S. CONST. art1, § 10.
23 Brief for Cross-Petitioner, Kansas v. Hendricks, 521 U.S. 346 (1997) (Nos. 95-1649, 95-9075),

1996 WL 450661 at *31.
24 Iendricks, 521 U.S. at 369.
25 Id. at 371.
26 Id. at 368-69.
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commitment of sex offenders because the measure is attempting to regulate
future dangerousness. But one must question that conclusion when the
attempt at regulation is manifestly flawed. The evidence provided by Vars
and others was not available when Hendricks was decided, but it is now
time to revisit the underlying assumption of sex offender commitment with
an eye toward this new information. The SVP Act and similar laws are
much more likely to appear punitive when the primary non-punitive
justification turns out to be inaccurate.

One potential response to this argument is that the faultiness of the
attempt to regulate dangerousness does not render that attempt punitive,
and that its flaws cannot supersede its civil intent. The courts, however,
employ a standard-the "intent-effects" test 27 -to decide when to look past
the stated purpose of the law. The test asks "(1) whether the legislature
intended the provision to be punitive; and (2) whether the provision is
punitive in effect." 28 Thus, the intent alone is not dispositive. Granted, the
Supreme Court has ruled that the second prong of the intent-effects test
becomes active "only where a party challenging the statute provides 'the
clearest proof' that 'the statutory scheme [is] so punitive either in purpose
or effect as to negate [the State's] intention' to deem it 'civil,"' 29 so a
civilly committed individual bears a "heavy burden" to convince the courts
that the punitive effects of the law should supersede the supposedly civil
legislative intent.30 But in light of the centrality of dangerousness in both
sex offender civil commitment and the other practices to which it has been
analogized, it becomes much more difficult for the courts to believe that
the SVP Act and similar commitment laws have non-punitive effects
similar to standard civil commitment. This argument appears not to have
been made yet in any court, but Vars's and others' arguments about the
problematic dangerousness findings in sex offender civil commitment
proceedings should provide impetus for legal challenges along these lines.

III. COMBINING Two STRANDS OF CRITICISM

There seem to be two major sets of literature objecting to civil
commitment of sex offenders. The first takes at face value the claim that
civil commitment should seriously attempt to predict future dangerousness

27 The standard was first dubbed the "intent-effects test" in Russell v. Gregoire, 124 F.3d 1079,
1084 (9th Cir. 1997). That case traced the standard back to the civil asset forfeiture case United States
v. One Assortment of89 Firearms, 465 U.S. 354, 366 (1984).

28 United States v. Jackson, 189 F.3d 820, 823 (9th Cir. 1999) (citing Russell, 124 F.3d at 1086-
87).

2) Hendricks, 521 U.S. at 361 (quoting United States v. Ward, 448 U.S. 242, 248-49 (1980)).
30 Id.
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and that the state must redress shortcomings in those predictions.3 1  The
second takes issue with the non-punitive label that has been applied to sex
offender civil commitment.32 Vars's contribution to the former also
provides valuable ammunition for the latter, although he himself does not
make this observation.

Scholars who contribute to the first strand of literature tend to focus on
the scientific dimension of civil commitment-its psychological, actuarial,
and similar aspects. They would be well-served to keep in mind the
existence of the legal labeling game and to seek ways to combine their
findings with arguments advanced in the second set of literature. Doing so
might create opportunities to strengthen their arguments.

For example, Vars objects to how the Static-99 takes age into account
not as a continuous variable, but rather as a crude set of "broad age

,33
categories." He argues that the failure to incorporate a more precise age
variable into the instrument's dangerousness variable "is arguably
unconstitutional" because it "effectively throws out relevant information"
when due process imposes upon the state "a duty not to turn a blind eye to
relevant evidence."34 This duty, Vars contends, stems from the "same
principle" that disallows a police officer to "'choose to ignore information
that has been offered to him or her.'" 35  The courts would be highly
unlikely to extend constitutional safeguards from the policing context to
the civil context of commitment; the non-transferability of criminal
constitutional protections to supposedly civil abridgments of liberty is the
hallmark of the legal labeling game. If he framed his argument as part of
this longstanding trend, Vars could highlight the Static-99's shoddy
handling of age as yet another example of how insufficient safeguards in
commitment proceedings lead to perverse outcomes.

Vars's article is also anchored in quantification of proof standards and
commitment standards. His calculations lead to the conclusion that "an
instrument as good as the Static-99 identified not one individual who
qualified for commitment at the 50% or 75% threshold" of probable
recidivism.36 He also notes that in half of jurisdictions with sex offender

" See supra note 3 and accompanying text; see also Gregory DeClue, Avoiding Garbage 2:

Assessment of Risk for Sexual Violence After Long-Term Treatment, 33 J. PSYCHIATRY & L. 179, 198

(2005) (advising caution in the use of dynamic risk factors in determining whether offenders continue
to meet commitment criteria); Dennis M. Doren, Recidivism Base Rates, Predictions of Sex Offender

Recidivism, and the "Sexual Predator" Commitment Laiws, 16 BEHAV. SC. & L. 97, 110 (1998)

(arguing that recidivism base rates lead to under-prediction of future sexual predation).
32 See Logan, supra note 11, at 1288-89 ("[T]he Hendricks majority exhibited a marked

deference to Kansas's ... intent, and in so doing ... eschewed the Court's espoused ... suspicion over

legislative 'labels."').
Vars, supra note 1, at 167-70.
Id. at 169.
Id. (quoting Kingsland v. City of Miami, 382 F.3d 1220, 1229 (11th Cir. 2004)).

"Id. at 191.

16 CONNTEMPLATIONS [Vol. 45:9



DANGEROUSNESSAND THE CIVIL CRIMlNAL DISTINCTION

civil commitment, the threshold is a likelihood of recidivism at 50% or
higher, and that according to his calculations, "no one in these jurisdictions
deserved to be civilly committed as a sex offender."3 7 These are disturbing
conclusions. They basically indicate that either his quantification of
standards does not correspond to reality, or that many people are being
locked up for years without appropriate legal protections.

Although Vars cites a significant body of scholarship to substantiate
the percentages he uses,38 there is disagreement about the merits of
quantifying burdens of proof and similar standards,39 particularly with the
growing evidence that those burdens are highly fluid in practice.40

Quantification might well lend a false sense of precision and accuracy to
the outcomes of these proceedings. Rather than focusing on marginal
adjustments to the methodology of identifying individuals who meet the
commitment thresholds-one of the paths Vars proposeS41 -it might be
better to call into question the honesty of sex offender civil commitment.
How is it that so many people have been detained without meeting the
legal threshold? One should instead recognize that the legal labeling game
provides a strong incentive to circumvent procedural safeguards.
Tweaking those safeguards-especially if that entails lowering them, as
Vars acknowledges is one way forward 42 -is unlikely to address the
underlying incentives of the state to find a way to keep these individuals
locked up. To fix the system, something more sweeping than alterations to
the actuarial tool is needed.

IV. CONCLUSION

Vars has made a useful contribution to the growing literature about the
scientific faultiness of the civil commitment of sex offenders. Defects in
measuring dangerousness bear upon the classification of the measure as
non-punitive, though Vars does not focus on this fact. Scholars should
keep in mind the longstanding legal labeling game, and perhaps should
view with more skepticism the notion that with practices like sex offender

SId.
1Id. at 173 n.64, 176 n.81.

3 See Peter Tillers & Jonathan Gottfried, Case Comment-United States v. Copeland, 369 F.
Supp. 2d 275 (E.D.N. Y. 2005): A Collateral Attack on the Legal Maxim that Proof Beyond a
Reasonable Doubt Is Unquantifiable?, 5 LAW PROBABILITY & RISK 135, 141-51 (2007) (cataloguing
and attempting to rebut arguments against the quantification of standards of proof).

40 See, e.g., Ehud Guttel & Doron Teichman, Criminal Sanctions in the Defense of the Innocent,

110 MICH. L. REv. 597, 601-07 (2012) (reviewing the empirical and experimental literature indicating
that the size of a possible sanction leads fact finders to adjust the burden of proof); Erik Lillquist,
Recasting Reasonable Doubt: Decision Theory and the Virtues of Variability, 36 U.C. DAVIS L. REV.

85, 111-17 (2002) (surveying the literature that quantifies the reasonable doubt standard).
41 Vars, supra note 1, at 190-91.
42 Id. at 190.
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civil commitment, the state is actually interested in providing robust
procedural safeguards.
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National Federation ofIndependent Business v.
Sebelius: The Constitutionality of Health Care Reform

and the Spending Clause

JAMES F. FREELEY III

I. INTRODUCTION

The United States Supreme Court recently upheld the Patient
Protection and Affordable Care Act ("ACA" or "Act"),' also known as
"Obamacare," as a valid exercise of congressional authority. The
decision, which was anxiously anticipated by pundits on both sides of the
political aisle, caught many people by surprise when Chief Justice Roberts
sided with the liberal wing of the Court and upheld the individual mandate
as a valid exercise of congressional authority to tax.4 While the decision
appears at first glance to clash with the Chief Justice's conservative views,
this Essay suggests that the opinion actually upholds many of these views.
By refusing to uphold the individual mandate under the Commerce Clause'
and the Necessary and Proper Clause,6 and by reasoning that the states
could not be compelled to participate in the expanded Medicaid program
under the Spending Clause,' the Court, in effect, sent many of the issues
back to the political arena for further debate. The decision is also
significant because it places limits on the power of Congress to pass
comprehensive legislation that affects the states.

II. THE ACA

In 2010, Congress passed the ACA in order to increase the number of
Americans who have health insurance and to begin the process of

Lecturer in Law, University of Massachusetts School of Law Dartmouth.
Patient Protection and Affordable Care Act, Pub. L. No. 111- 148, 124 Stat. 119 (2010),

amended by the Health Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Star.
1029 (2010).

2 Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012).
26 U.S.C. § 5000A (Supp. 2011).

4 U.S. CONST. art. I, § 8, cl. 1; see Nat'1 Fed'n of Indep. Bus., 132 S. Ct. at 2608 ("[I]t is
reasonable to construe what Congress has done as increasing taxes on those who have a certain amount
of income, but choose to go without health insurance. Such legislation is within Congress' power to
tax.").

5 U.S. CONST. art. 1, § 8, cl. 3.
6 U.S. CONST. art. I, § 8, cl. 18.

U.S. CONST. art. I, § 8, cl. 1.
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controlling the unsustainable growth in medical costs. The ACA, which
was passed without any meaningful Republican support, represented an
unprecedented change in the healthcare system. Individuals are now
required to carry minimum health insurance coverage.' Beginning in 2014,
if an individual is not exempt and does not carry the minimum coverage,
she will be required to pay a "shared responsibility payment" or "penalty"
to the federal government. 9 The penalty will be collected by the Internal
Revenue Service with an individual's income taxes and will be assessed
and collected in the same manner.10

The ACA expands the Medicaid program in order to provide health
coverage to more individuals with lower incomes. Prior to the passage of
the ACA, Medicaid offered federal funding to the states to assist the poor,
needy families, the blind, the elderly, the disabled, and others to obtain
healthcare." The decision to participate in the program by the states was
voluntary, and the states had to comply with various federal requirements.
The ACA, however, expands the Medicaid program and mandates that
states cover all individuals under the age of sixty-five who have incomes
up to 133% of the federal poverty line.' 2 The ACA provides this additional
federal funding to the states to insure these lower income people who are
not currently covered under the program.13  The ACA has a powerful
incentive to ensure that states expand their Medicaid programs. If a state
fails to accept the additional Medicaid funding, then it risks losing all
federal Medicaid funding. 14

Congress believed that it needed to deal with the health care system in
a comprehensive manner. In order to control costs and provide universal
coverage, it needed to bring everyone into the system. Those individuals
who have employer-based insurance will be able to keep their policies.
Employers with fifty or more employees that do not offer insurance to their
employees may have to pay a penalty.' 5 The ACA attempts to bring more
competition into the system by creating exchanges for purchasing
insurance16 and by regulating how insurance is provided through employer
and non-employer plans.17 Insurance companies must provide coverage to

'26 U.S.C. § 5000A(a) (Supp. 2011).
9 Id. § 5000A(b)(1).
0 See id. §§ 5000A(c), (g)(1) (describing how the amount of the penalty is calculated).

1142 U.S.C. § 1396d(a) (2006 & Supp. 2011).
12 See Nat 1 Fed'n of Indep. Bus., 132 S. Ct. at 2582 (outlining the details of Section

1396a(a)(1 0)(A)(i)(VIII)).
13 42 U.S.C. § 1396a(a)(10) (2006 & Supp. 2011); 42 U.S.C. § 1396d(y)(1) (Supp. 2011).
" 42 U.S.C. § 1396c (2006 & Supp. 2011).
1 26 US C. § 498011 (Supp. 2011) (employer mandate)
1 42 U.S.C. § 18031 (Supp. 2011) (exchanges).
" See, e.g., 42 U.S.C. § 300gg (Supp. 2011) (community rating); 42 U.S.C. § 300gg-1 (Supp.

2011) (guaranteed issue).
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dependent children until they are twenty-six years old.' 8 The federal
government will also provide subsidies to individuals and families with
incomes up to 400% of the poverty level to purchase insurance. 19

Supporters of the ACA say it will provide near universal coverage and
slow the unsustainable growth in health care spending. Critics of the
legislation, on the other hand, argue that it represents an unprecedented
intrusion of the federal government into the lives of individuals by
mandating that they purchase private insurance, with the inevitable result
of making businesses less competitive. These critics also argue that federal
and state governments cannot afford the ACA because the budget
projections do not accurately state the true costs of the program. They
want to repeal the legislation.

III. HISTORY OF THE CASE

After the ACA became law in 2010, twenty-six states, the National
Federation of Independent Business, and a number of individuals filed suit
in the United States District Court for the District of Northern Florida,
attacking the constitutionality of the ACA. 20 The district court held that
the individual mandate was unconstitutional under Article I of the
Constitution.21 The district court also held that the individual mandate
could not be severed from the remainder of the ACA, and as a result, the
entire Act had to be struck down.22 The United States Court of Appeals for
the Eleventh Circuit, in affirming in part and reversing in part, held that the
individual mandate was unconstitutional, but reasoned that the individual
mandate could successfully be severed from the rest of the ACA.23  The
appellate court then upheld the remainder of the Act, including the
expanded Medicaid provision.24 The United States Supreme Court granted

25certiorari to decide these important issues.

IV. LEGAL BACKGROUND

The federal appellate courts came down in different ways on many
issues involved in the case, including the applicability of the Anti-

1 42 U.S.C. § 300gg-14(a) (Supp. 2011) (establishing coverage of dependent children up to the
age of twenty-six).

" 26 U SC. § 36B (Supp. 2011) (federal tax credits); 42 U SC. § 18071 (Supp. 2011) (federal
cost-sharing subsidies)

20 Complaint, Florida v. U.S. Dep't of Health & Human Servs., 780 F. Supp. 2d 1256 (N.D. Fla.
2011) (No. 3:10-cv-91), 2010 WL 1038209.

21 Florida v. U.S. Dep't of Health & Human Servs., 780 F. Supp. 2d 1256, 1306 (N.D. Fla. 2011).
22 Id. at 1305-06.
23 Florida v. U.S. Dep't of Health & Human Servs., 648 F.3d 1235, 1328 (11th Cir. 2011).
24 d
25 Nat'1 Fed'n of Indep. Bus. v. Sebelius, 648 F.3d 1235 (1Ith Cir. 2011), cert. granted, 132 S. Ct.

603-04 (2011).
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Injunction Act ("AIA"),26 the constitutionality of the individual mandate
and expanded Medicaid provisions, and the severability of these provisions

27from the rest of the ACA. It was the split in the circuits that paved the
way for the United States Supreme Court to hear the case.

While the Court had been clear in prior cases that Congress had the
power under the Commerce Clause to regulate matters that had a
substantial effect on interstate commerce-even if the act was solely
within a single state-28  many argued that this case presented a case of first
impression because Congress had never required an individual to purchase
a private insurance product or pay a penalty. 29 There was also the related
question as to whether Congress had the power to pass the individual
mandate under the Necessary and Proper Clause. Some argued that
Congress had the right to pass the individual mandate under its power to
tax."

Even if Congress had the ability to pass the individual mandate, the
issue remained whether Congress had the power under the Spending
Clause to threaten the states with the loss of current Medicaid funding if
they refused to participate in the ACA. While the Court had acknowledged
in South Dakota v. Dole31 that Congress could condition the states' receipt
of federal funding upon compliance with certain directives, the power was

32not without limits and could not be unduly coercive.
The final issue facing the Court would depend upon whether the Court

invalidated these key provisions of the ACA. If the Court invalidated any
of the key provisions, then it would have to decide whether to strike only

26 The Anti-Injunction Act provides that "no suit for the purpose of restraining the assessment or
collection of any tax shall be maintained in any court." 26 U.S.C. § 7421(a) (2006).

27 The Sixth Circuit and the District of Columbia Circuit upheld the individual mandate as a valid
exercise of congressional power under the Commerce Clause. Thomas More Law Ctr. v. Obama, 651
F.3d 529, 533-34 (6th Cir. 2011); Seven-Sky v. Holder, 661 F.3d 1, 20 (D.C. Cir. 2011). The Fourth
Circuit held that the Anti-Injunction Act prohibited the suit. Liberty Univ., Inc. v. Geithner, 671 F.3d
391, 397 98 (4th Cir. 2011).

28 Wickard v. Filbum, 317 U.S. 111, 128 (1942) (upholding production quotas of wheat
established by Congress under the Commerce Clause even though wheat was consumed intrastate).

2 See, e.g., Brief Amicus Curiae of the Cato Institute Supporting Plaintiffs-Appellees and
Affirmance at 3, Florida v. U.S. Dep't of Health & Human Servs., 648 F.3d 1235 (11th Cir. 2011)
(No.11-11021), 2011 WL 2530509 (arguing that the Health Care Reform Act presents an issue of first
impression); Brief of Amicus Curiae The Washington and Lee University School of Law Black Lung
Clinic in Support of Amicus Curiae Counsel on Severability at 2, Nat'l Fed'n of Indep. Bus. v.
Sebelius, 132 S. Ct. 2566 (2012) (No. 11-393), 2012 WL 549230 (describing the ACA as
"unprecedented" in its expansion of the federal government).

' See, e.g., Brief of Constitutional Law Scholars as Amici Curiae in Support of Petitioners
(Minimum Coverage Provision) at 3, Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012)
(No. 11-398), 2012 WL 135050 (arguing that the Minimum Coverage Provision "plainly satisfies"
Congress's broad tax power).

n 483 U.S. 203, 211 (1987) (holding that non-coercive financial incentives are constitutional
under Spending Clause).

32 Id. at 207-08, 210-11.
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those parts or to invalidate the entire act.

V. OPINION OF THE COURT

As a threshold issue, the Court had to decide whether the AIA
prohibited the suit. The AIA provides that an action involving the payment
of a tax cannot be brought until the tax is actually paid.34 If the statute
were applied, the Court would lack jurisdiction to decide the case. The
Court held that the provision was not applicable. Chief Justice Roberts
reasoned that since Congress did not define the "shared responsibility
payment" as a tax, then the AIA was inapplicable. The choice of words
evidenced congressional intent to allow the suit to go forward.

The Court then turned to the question of whether the individual
mandate was constitutional. The Court asked whether the Commerce
Clause or the Necessary and Proper Clause authorized the passage of the
individual mandate. The Court recognized that the case was one of first
impression and phrased the question as whether Congress could force an
individual to purchase a product from a private business, or else pay a
penalty.38 The Court reaffirmed the longstanding principle that Congress
has broad powers under the Commerce Clause and the Necessary and
Proper Clause and may regulate areas that substantially affect interstate
commerce or are necessary and proper to effectuate a valid exercise of
congressional authority.39 On these issues, Chief Justice Roberts sided
with the conservative members of the Court, with the result that the
individual mandate could not be upheld under either provision. 40  The
liberal members of the Court reasoned that the individual mandate was
constitutional under both provisions.4'

In a surprise to many legal experts, the Court held that Congress had
the authority to pass the individual mandate under the Tax Clause.4 2

Writing for the Court, Chief Justice Roberts sided with the liberal members
of the Court. He noted that the Court should uphold the provision if it
could reasonably be construed to avoid an unconstitutional finding.4 3

"See United States v. Booker, 543 U.S. 220, 258-59 (2005) ("[The Court] must retain those
portions of [an otherwise unconstitutional] Act that are (1) constitutionally valid, (2) capable of
"functioning independently," and (3) consistent with Congress' basic objectives in enacting the
statute." (citations omitted)).

" Natl Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2582 (2012).
1 Id. at 2583-84.
6 id.

Id. at 2582-84.
8 Id. at 2584.
Id. at2585-86.

4 Id. at 2591, 2593; see also id. at 2647-48 (Scalia, Kennedy, Thomas and Alito, JJ., dissenting).
41 Id. at 2615 (Ginsburg, J., dissenting).
42 Id. at 2600.
4 Id. at 2594.
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While Congress called the "shared responsibility payment" a penalty,44 the
choice of words was not dispositive on the constitutional question. The
"shared responsibility payment" is a tax because it is not unduly
burdensome, it is not based on willful violations, and it is collected by the
Internal Revenue Service in the same manner as other taxes.45 The Court
dismissed the argument that the tax violated the Direct Tax Clause,46

instead holding that "[a] tax on going without health insurance does not fall
within any recognized category of direct tax" since it is not paid by all
individuals, as a capitation is, and is not a tax on the ownership of land or
personal property.47

The Court then ruled on the states' argument that the expanded
Medicaid provisions violated the Spending Clause. Seven members of the
Court decided that Congress exceeded its authority under this provision
because it unduly coerces the states to accept the expanded Medicaid
funding.48 While Congress has the authority to provide funds to the states
and to place conditions on how the funds are spent, the states must have
the ability to voluntarily accept or reject the funding.49 "In this case, the
financial 'inducement' Congress has chosen is much more than 'relatively
mild encouragement'-it is a gun to the head."50 The states really have no
choice but to accept the expanded Medicaid funding because they are
highly dependent upon the Medicaid funding to balance their budgets.

The final question facing the Court was how it would deal with the
unconstitutionality of the expanded Medicaid provision. The Court did not
invalidate the entire ACA; instead, the Court refused to allow the Secretary
of Health and Human Services to withhold existing Medicaid funds to
states that refuse to adopt the expanded Medicaid program.52 The effect of
this decision was to allow each state to decide whether it wanted to accept
the expanded Medicaid funding without the risk of jeopardizing its
participation in the existing program.53  The Court then upheld the
remaining sections of the ACA.54

" Id. at 2583.
45Id. at 2593 96.
46 u.s. CONST. art. 1, § 9, cl. 4 provides: "No Capitation, or other direct, Tax shall be laid, unless

in Proportion to the Census or Enumeration herein before directed to be taken."
4 Nat'lFed'n ofIndep. Bus., 132 S. Ct. at 2599.
4 Id. at 2666-67.
41 Id. at 2604-05.
51 d. at 2604.
51 Id. at 2662-66.
52 Id. at 2607.
51 Id. at 2607-08; see also id. at 2641-42 (Ginsburg, J., concurring in part and dissenting in part).
54 Id. at 2608 (majority opinion).
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VI. ANALYSIS OF THE OPINION

Chief Justice Roberts succeeded in preserving the status of the Court as
a non-partisan institution by siding with the liberal members of the Court
and upholding the ACA. Prior to the decision, many pundits believed that
the Court would split upon ideological lines." Some have argued that the
Chief Justice's decision was politically based, although it is dangerous to
speculate as to anyone's intentions, especially an esteemed member of the
Court. One thing is clear: the Chief Justice understood that by siding with
the liberal wing of the Court and upholding the ACA, Congress and the
states would ultimately have a say in whether the ACA could be
successfully implemented. If the states are no longer required to
participate in the expanded Medicaid program, then there is the risk that
the ACA will fall apart due to its weakened foundation. As the Chief
Justice wrote: "[T]he Court does not express any opinion on the wisdom of
the Affordable Care Act. Under the Constitution, thatjudgment is reserved
to the people."

While many conservatives feel that Chief Justice Roberts abandoned
his conservative values by upholding the law, it is important to note that
his opinion affirms many of these core principles. He upheld the
individual mandate under the arguably narrower basis of Congress's power
to tax. He sided with the conservative members of the Court when he
wrote that Congress lacked the power under the Commerce Clause to force
individuals to buy private insurance or pay a tax.57  He also agreed that
Congress exceeded its authority when it tied the receipt of existing
Medicaid funds to the adoption of the expanded Medicaid provision.58 The
Court's decision places limits on the power of Congress to pass legislation
under the Spending Clause, which will inevitably be cited by the Court in
future decisions. Congress will now need to be more thoughtful whenever
it passes comprehensive legislation with direct funding to the states.

5 E.g, Mark Sherman, Court Appears Split by Ideology over Health Care, YAHOO! NEWS (Mar.
28, 2012), http://news.yahoo.com/court-appears-split-ideology-over-health-care-222633083.html.

51Nat'lFed'n of Indep. Bus., 132 S. Ct. at 2608.
5 Id at 2591.
5 Id. at 2593, 2606-07.
51 It is the last point that may be one of the most significant for the Court in the future. This

decision provides precedent to review other federal spending programs as being unduly coercive under
the Spending Clause. The question is how much coercion is too much. The Court refused to set a line
in the sand and did not articulate any new principles to reconcile the prior cases. Seven Justices agreed
that Congress had gone too far in this case, because the states had no real choice but to accept the funds
in order to balance their budgets. The language that the Court used leaves open the possibility that
other federal programs might now be open to challenge on similar grounds. See, e.g., Damian M.
Schiff, NFIB v. Sebelius, Coercion, and the Unconstitutional Conditions Doctrine, SCOTUSREPORT
(Aug. 6, 2012), http://www.scotusreport.com/2012/08/06/nfib-v-sebelius-coercion-and-the-
unconstitutional-conditions-doctrine/ (discussing a Texas lawsuit relying on the Court's coercion
analysis to challenge provisions of the Clean Air Act). Since the states are highly dependent on federal
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The Court's opinion presents two potentially troubling consequences
moving forward. First, the decision places the Court in the difficult
position of writing that Congress lacks the power to pass the individual
mandate under the Commerce Clause, but that it has the power to obtain
the same result indirectly by imposing a tax upon a person for failing to
buy an insurance product. Inactivity becomes the basis for taxation.
Taken to its logical extreme, Congress will be able to force a person to buy
a product, or pay a tax, provided there is a rational basis, the tax is small,
and the tax is collected by the Internal Revenue Service in the same
manner as an individual's income taxes. It is far from clear what limits
exist on the taxing power and what types of taxes are permissible. The
Court will also need to define more clearly what constitutes a direct tax.
Second, the Court's decision not to invalidate the entire ACA after finding
that the expanded Medicaid provision was unconstitutional also makes it
increasingly difficult to predict when the Court will invalidate other acts in
the future. Since Congress acknowledged that each part of the statute was
interrelated and that all of the provisions worked together to bring about
the Act's goals of near universal coverage and cost control, it is far from
clear that Congress would have passed the ACA if it had known that the
states might not have to participate. Nevertheless, the Court upheld the
rest of the statute. If the Court would not invalidate this statute, then, as
the dissent argues, it is hard to know when it will in the future.o

While the Court has finally decided the immediate questions related to
the constitutionality of the ACA, it cannot settle the ongoing political
battle. Advocates on both sides of the issue are passionate about health
care. By ruling that the ACA was constitutional, but allowing each state to
make a decision regarding participation, the Court has brought into
question whether the legislation can function as Congress intended. Over
the past year, the Congressional Budget Office and others have had
differing opinions as to the expected costs of the Act.6' Many people fear
that larger employers will choose to eliminate their health insurance plans

funding for education, labor, training, and the environment, these areas would appear to be candidates
for future challenges, provided that there are no other constitutional provisions that would otherwise
validate congressional action in that area (e.g., No Child Left Behind Act). States, in such cases, could
argue that they are highly dependent on these funds to balance their budgets and that they have no real
choice but to accept the funds with the onerous conditions placed on receipt by the federal government.
See, e.g., Samuel R. Bagenstos, The Anti-Leveraging Principle and the Spending Clause After NFIB
47-48, (Univ. of Mich. Law Sch. Pub. Law & Legal Theory Research Paper Series, Paper No. 286,
2012) available at http://ssm.com/abstract-2128977 (discussing the Spending Clause ruling in the
context of the No Child Left Behind Act).

60 Nat'lFed'n ofind. Bus., 132 S. at 2676-77.
6 CONG. BUDGET OFFICE, ESTIMATES FOR THE INSURANCE COVERAGE PROVISIONS OF THE

AFFORDABLE CARE ACT UPDATED FOR THE RECENT SUPREME COURT DECISION, 1-3 (2012), available
at http://www.cbo.gov/sites/default/files/cbofiles/attachments/43472-07-24-2012-
CoverageEstimates.pdf.
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and instead pay the penalty. Some of the twenty-six states that brought the
underlying lawsuit may decide not to accept the expanded Medicaid
program. Some have opined that the states and the federal government
may not be able to set up the insurance exchanges contemplated by the
Act. Any of these potential developments could undermine the Act's
goals of near universal coverage and cost containment. The ACA is clear
that the "shared responsibility" system requires all of the interrelated
pieces to work together in order to meet its goals. Only in time will we
learn what happens to this historic piece of legislation. Like most things in
life, it is doubtful that it will turn out the way anyone expects.

VII. CONCLUSION

The Court has finally provided clarity on the constitutional issues
affecting the ACA. The Court has ruled that the individual mandate is
constitutional as a tax and that the states will have the ability to decide
whether they want to participate in the expanded Medicaid program. Chief
Justice Roberts succeeded in preserving the status of the Court as a non-
partisan institution by siding with the liberal members of the Court and
upholding the ACA while at the same time placing limits on Congress's
ability to enact comprehensive legislation affecting the states. It is now up
to the people and our elected officials to decide what happens next with the
ACA. Since states are now free to decide whether they want to participate
in the expanded Medicaid program, it is unclear if the Act can continue to
operate as Congress intended, especially if a significant number of states
refuse to participate in the expanded Medicaid program. Congress may
need to amend the statute in order to fulfill its original goals of near-
universal health coverage and contained health care costs.

62 See supra note 16 (providing for the establishment of insurance exchanges under the Act).
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Vulnerable Victims:
Increasing Animal Cruelty Sentences to Reflect

Society's Understanding of the Value of Animal Lives

MEGAN E. BoYD & ADAM LAMPARELLO

When Michael Vick pleaded guilty to masterminding a dogfighting operation that
resulted in the intentional killing qfsix to eight dogs-some by hanging or drowning
he was sentenced to only twenty-three months imprisonment. Alarmingly, Vick's
sentence was among the harshest imposed at the federal level for animal cruelty
offenses that routinely involve the torture, maiming, and murder of defenseless
canines. Even in cases of extraordinary cruelty where animals have been starved,
beaten, and electrocuted, courts have imposed sentences measured in months, not
years. In one case, a defendant received two-years probation despite abandoning nine
dogs four of whom were found in a sealed storage container-that later died. The
court's sentence was based, in part, on its conclusion that animal cruelty is a
"victimless" crime. Such sentences show little, if any, regard for the value of these
animals' lives and the prolonged suffering they endured

Additionally, by recommending a sentence qfzero-to-six months imprisonment for
animal cruelty offenses, the Federal Sentencing Guidelines do not appreciate the
depravity of this conduct or provide adequate deterrence. Even in cases involving
extreme cruelty, the maximum sentence that can be imposed pursuant to 18 U.S.C. § 49
is five years imprisonment. These sentences are far too lenient and fail to recognize
that animals are among society's most vulnerable victims.

In United States v. Hargrove, the United States District Court for the Eastern
District of North Carolina took a step in the right direction by departing from the
probation officer's recommended sentence of ten-to-sixteen months and imposing the
five-year statutory maximum. Courts should continue to impose harsher sentences and
the Guidelines, as well as 18 U.S.C. § 49, should provide for periods of incarceration
that no longer pale in comparison to those where the victim is a human being. In so
doing, animals will receive the heightened legal and constitutional protection they
deserve.
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Vulnerable Victims:
Increasing Animal Cruelty Sentences to Reflect

Society's Understanding of the Value of Animal Lives

MEGAN E. BOYD* & ADAM LAMPARELLO*

I. INTRODUCTION

Despite being illegal in all fifty states, animal cruelty cases continue to
make headlines. Dogfighting rings, for example, continuously subject
dogs to horrific acts of torture, often leaving them mutilated, maimed, or
dead. Crush videos, a particularly vile form of animal cruelty, depict
helpless animals being held down while women mercilessly crush them

2with high-heeled shoes. Currently, neither federal nor state law prohibits
the production of crush videos.

Like other forms of animal cruelty, dogfighting remains prevalent in
many areas of the country. While most people think they understand how
dogfighting rings operate, few people truly appreciate the gravity of the
cruelty inflicted upon dogs trained to fight. As one court explained, "To
increase aggression, these dogs may be starved, have lit cigarettes burned
into their coats, or may be beaten with a variety of crude instruments
including broken bottles, pipes, or even machetes."3  Indeed, "[t]he abused
dogs used in fights endure physical torture and emotional manipulation
throughout their lives to predispose them to violence."4 Tragically, "[flor

* Associate, Carlock Copeland & Stair, LLP, Atlanta, GA; Adjunct Professor of Law, Mercer
University, 2012-2013; B.B.A., summa cum laude, Mercer University; J.D., magna cum laude, Walter
F. George School of Law, Mercer University.

" Associate Professor of Law/Westerfield Fellow, Loyola University College of Law, New
Orleans, LA 2007-2011; Visiting Associate Professor of Law, Mercer University Walter F. George
School of Law, 2011 2012; Associate Professor of Law, Morris County College, Randolph, NJ 2012-
2013; Assistant Professor of Law, Indiana Tech Law School (beginning July 2013); B.A., magna cum
laude, University of Southern California; J.D., with honors, Ohio State University College of Law;
LL.M, New York University School of Law.

'See Katie Galanes, Comment, The Contradiction: Animal Abuse Alive and Well, 44 J.
MARSHALL L. REV. 209, 215 (2010) (noting that the public outcry in reaction to the Michael Vick case
was overwhelming and the media coverage intense).

2 Matthew Broderick, Comment, Supreme Court Avoids Crushing the First Amendment: Why the
Decision in United States v. Stevens Was Important for the Preservation of First Amendment Rights,
88 DENV. U. L. REV. 577, 584 (2011) (acknowledging that "[t]his type of animal cruelty is hard to
prosecute and prevent due to the camera angle used to capture the cruelty").

United States v. Courtland, 642 F.3d 545, 548 (7th Cir. 2011).
United States v. Stevens, 130 S. Ct. 1577, 1602 (2010) (Alito, J., dissenting) (quoting Brief for

the Humane Society of the United States as Amicus Curiae Supporting Petitioner at 5-6 (No. 08-769)).



these dogs, unlike the animals killed in crush videos, the suffering lasts for
years rather than minutes."

The intentional torture and killing of defenseless animals, whether as
part of a dogfighting operation, crush video, or for other reasons, warrants
severe punishment. Surprisingly, however, sentences for animal cruelty
offenses are alarmingly lenient. For dogfighting offenses, the Federal
Sentencing Guidelines ("Guidelines") recommend the imposition of a

6sentence of zero-to-six months imprisonment. Even when the federal
courts depart from this range, sentences often are measured in months, not
years, and often are served on probation, rather than in prison. Imposing
lenient sentences-despite extraordinary acts of cruelty-shows a
complete disregard for the suffering animals endure and demeans the value
of their lives. Animals are living creatures. They experience excruciating
pain and, like children, are among society's most vulnerable victims.
Accordingly, defendants convicted of dogfighting, and other animal cruelty
offenses, should receive substantial periods of incarceration, and the
Federal Sentencing Commission should consider increasing animal cruelty
sentences to more accurately reflect the value of animals and their status in
society.

II. CURRENT LAW FAILS TO PROTECT ANIMALS
FROM EXTRAORDINARY ACTS OF CRUELTY

In United States v. Stevens,7 the U.S. Supreme Court-affirming the
Third Circuit Court of Appeals8 -held that 18 U.S.C. § 48, which
criminalized the production and trafficking of videos depicting conduct "in
which a living animal is intentionally maimed, mutilated, tortured,
wounded or killed," 9 violated the First Amendment's free speech
protections.' 0 Through passage of 18 U.S.C. § 48, Congress intended,
among other things, to eliminate "crush videos,"" which typically record
"a small animal, a kitten or hamster, constrained to the floor of a room."2
The animal cannot escape and is "horrifically tortured by a woman, who
crushes the animal to death with her feet while wearing highheeled
shoes."

The Court held that 18 U.S.C. § 48 was unconstitutionally overbroad

5 Id.
6 U.S. SENTENCING GUIDELINES MANUAL § 2E3.1(a)(2) (2008).

130 S. Ct. 1577 (2010).
United States v. Stevens, 533 F.3d 218, 226 (3d Cir. 2008), affd, 130 S. Ct. 1577 (2010).

9 Stevens, 130 S. Ct. at 1582 (quoting 18 U.S.C. § 48(c)(1) (2006)).
1Id. at 1592.

"See id. at 1583 ("The legislative background of § 48 focused primarily on the interstate market
for 'crush videos."').

12 Broderick, supra note 2, at 584.
13 Id.
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because the "ban on a 'depiction of animal cruelty' nowhere requires that
the depicted conduct be cruel."l 4 In the Court's view, while "' [m]aimed,
mutilated, [and] tortured' convey cruelty,"15 the words "'wounded' or
'killed' do not suggest any such limitation."16 Furthermore, although 18
U.S.C. § 48 required that the depicted conduct be illegal, it failed to
distinguish between laws aimed at preventing animal cruelty and those
seeking, for example, to preserve endangered species." Thus, because 18
U.S.C. § 48 made "no distinction based on the reason the intentional
killing of an animal is made illegal,"18 it impermissibly prohibited conduct
such as "the humane slaughter of a stolen cow."19 As a result, the Court
held that 18 U.S.C. § 48 impermissibly infringed on the defendants' First
Amendment freedoms.20

While the Court's overbreadth analysis was arguably correct, it should
have recognized that "crush videos" demean animal life in a manner
warranting heightened legal protection. For example, as noted in Justice
Alito's dissenting opinion, the Court could have held that "crush videos"-
like child pornography-do not constitute protected speech because they
are "intrinsically related" 21 to the criminal conduct of animal cruelty.
Although the production of crush videos is not illegal, they record "the
actual commission of a criminal act that inflicts severe physical injury ...
and ultimately results in death."22  While the State certainly has a
compelling interest in protecting children from exploitation and abuse, it
also has a compelling interest in preventing "horrific acts of animal
cruelty."n

Furthermore, just as the value of child pornography "is exceedingly
modest, if not de minimis," 24 the "actual recording of acts of animal

25torture" has no conceivable value whatsoever. Consequently, instead of
avoiding the issue of "whether a statute limited to crush videos or other
depictions of extreme animal cruelty would be constitutional,"26 the Court

" 130 S. Ct. at 1588.
SId.

" See id ("There are myriad federal and state laws concerning the proper treatment of animals,
but many of them are not designed to guard against animal cruelty. Protections of endangered species,
for example, restrict even the humane 'wound[ing] or kill[ing]' of 'living animal[s]." (quoting 18
U.S.C. § 48(c)(1))).

1 Id.

20 Id. at 1592.
21 Id. at 1586; see also Giboney v. Empire Storage and Ice Co., 336 U.S. 490, 498 (1949) (noting

that speech integrally related to criminal conduct does not warrant First Amendment protection).
2 130 S. Ct. at 1599 (Alito, J. dissenting).
23 Id. at 1592.
24 Id. at 1599 (quoting New York v. Ferber, 458 U.S. 747, 762 (1982)).
2
5 Id. at 1600.

26 Id at 1592.



should have held that, if carefully drafted, laws banning crush videos are
constitutional. As Justice Samuel Alito explained, "the animals used in
crush videos are living creatures that experience excruciating pain."27

They are victims in the most fundamental sense.
Equally troubling is the lenient punishments recommended by the

Guidelines for dogfighting and other animal cruelty offenses and
frequently imposed by the courts. Although the Guidelines are merely
advisory,2 8 they remain influential because courts are required to correctly
calculate and consider the applicable Guidelines range prior to imposing

29criminal sentences. The baseline advisory sentencing range for
30

dogfighting is zero-to-six months imprisonment. While courts may
depart from this range based on, among other things, extraordinary
cruelty,31 an offender's prior criminal history, 32 and an offender's role in
the offense, 3 the maximum sentence of five years is still far too lenient.

For example, in a recent case, United States v. Chamness,34 military
officials were alerted to a suspicious smell emanating from an on-base
residence. When searching the home, officers found "the carcasses of
nine dogs in various states of decomposition."3 6 Four of the animals were
located in a sealed storage container. The officers determined that the
dogs had been abandoned and left to die. Prior to sentencing, the
probation officer recommended an advisory guideline range of zero-to-six
months.39 After grouping the nine offenses together to constitute a single
offense, the magistrate judge departed from the zero-to-six month range,
but imposed a sentence of only two-years probation.40 On appeal, the
government asserted that the advisory Guidelines range should have been
higher because "the harm . . . was separate and distinct for each canine." 4

1

27 Id. at 1600.
28 See Adam Lamparello, Implementing the "Heartland Departure" in a Post-Booker World, 32

AM. J. CRIM. L. 133, 135-36 (2005) (discussing United States v. Booker, 543 U.S. 220 (2005), where
the Supreme Court held the mandatory nature of the Guidelines' sentencing ranges unconstitutional,
effectively declaring the Guidelines to be merely advisory).

29 See United States v. Clay, 627 F.3d 959, 970 (4th Cir. 2010) (stating that an incorrect
calculation of the guideline range can lead to reversal of an otherwise reasonable sentence).

" See U.S. SENTENCING GUIDELINES MANUAL § 2E3.1(a)(2) (1987) (setting forth a base offense

level often for animal cruelty offenses).
Id. at app. 2.

32 Id. § 3D1.2(d) (1987).
13 Id. § 3B1.1 (1987).
4 No. 5:11-CR-00054, 2012 WL 3109494 (W.D. Ky. 2012).

1 Id. at *1.
SId.

38 Id.
39 Id.
4
o Id. at *1-2.

* Id. at *1.
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The district court rejected the government's argument and affirmed the
magistrate's ruling.42 First, the district court interpreted the term "victim"
in Section D1.2 of the Guidelines to include only persons and societal
interests. 4 3  In the district court's view, "[tihe presence of the word
'person' to describe 'victim' in Application Note 2" to the applicable
Guidelines "creates the clear inference that a 'person-less' crime is also
victimless."44 Based on this interpretation, the district court held that
"crimes against animals are victimless crimes."45 In the district court's
opinion, "[g]iven the amorphous societal injury associated with victimless
crimes, the resulting harm from animal cruelty is the same for all counts."46

Thus, although nine dogs were intentionally abandoned and left to die-
four of them in a sealed storage container-the defendant did not spend a
single day in prison.

In United States v. Hackman, the defendants, Robert Hackman and
Terry Kiriakidis, "would routinely [and] inhumanely abandon, destroy and
otherwise dispose of Pit Bull Terriers that lost fighting competitions, did
not perform aggressively enough, or that became injured, wounded or
disabled as a result of participating in an animal fighting venture." 48 After
a one-hour and nineteen-minute fight left one of the dogs incapacitated,
Kiriakidis provided clips and wires to facilitate the dog's brutal
electrocution. 4 9 It took three attempts-and two outlets-to successfully
complete the execution.50

Despite the viciousness of this conduct, the advisory Guidelines range
was only zero-to-six months imprisonment.5' Applying the "extraordinary
cruelty" enhancement,52 the district court departed from that range, yet
sentenced Hackman to only twelve months and one day, and Kiriakidis to

53eighteen months imprisonment.
In United States v. Courtland,54 three defendants-Derrick Courtland,

John Bacon, and Joseph Addison-pleaded guilty to a dogfighting
conspiracy that resulted in the "seizure of over 120 pit bulls, most of which
were so aggressive that the Humane Society destroyed them."55 The

4 Id. at *7.
1 Id. at *4

4 Id. at *5.

4 630 F.3d 1078 (8th Cir. 2011).
4 Id. at 1081 (quoting Hackman's Presentence Report at 4).
4 Id.
5 Id.
51 id.
52 Id. (relying on U.S. SENTENCING GUIDELINES MANUAL § 2E3.1(a)(2), app. 2 (1989)).
53 Id.

54 642 F.3d 545 (7th Cir. 2011).
5 Id. at 547.
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government introduced evidence that after one of his dogs lost a fight,
Addison electrocuted her in front of the crowd. 6 The district court
departed from the zero-to-six-month range and imposed sentences of
eighteen, sixteen, and twenty-four months, respectively.57 The twenty-four
month sentence-imposed on Joseph Addison-resulted from the court's
finding of "extraordinary cruelty."

In one of the more famous dogfighting cases in history, professional
football player Michael Vick pleaded guilty to engaging in a dogfighting
operation that resulted in the death of six to eight dogs-some via
drowning or hanging.59 In Michael's Vick's case,o the court imposed a
sentence of only twenty-three months.6I In each of these cases, 18 U.S.C.
§ 49 would have permitted the courts to impose maximum sentences of

62five years. None of these sentences even approached the statutory
maximum.

The leniency afforded to defendants in animal cruelty cases ignores the
depravity of their conduct, demeans the suffering the animals experienced,
and degrades the value of the animals' lives. In each case, dogs were
tortured and mercilessly killed; however, the longest sentence imposed on
any of the defendants was twenty-four months, a fraction of the five-year
statutory maximum. Had the courts in these cases followed the zero-to-six
month advisory Guidelines range, the defendants may not have spent a
single day in prison. In fact, despite abandoning nine dogs that later died,
the defendant in Chamness received only two-years probation. These
sentences cannot be justified.

If these animal victims were humans, the defendants would have faced
life imprisonment or, in some states, death. Sentences for animal cruelty
should not pale in comparison. There is no dispute that animals feel pain

64in a manner similar to human beings. Additionally, animals sense the
onset of painful or life-threatening situations, resulting in both physical and

51Id. at 549.
SId.
58 Id.
' Larry O'Dell, Vick Pleads Guilty to Dogfighting in Virginia, CHI. SUN-TIMEs, Nov. 26, 2008,

at 26.
60 See Indictment at 1, United States v. Purnell A. Peace, No. 3:07CR274 (E.D. Va. July 17,

2007), available at http://assets.espn.go.com/media/pdf/07O7l7/vick indictment.pdf (delineating the
federal charges filed against Michael Vick and his codefendants).

61 See Rebecca J. Huss, Lessons Learned: Acting as GuardianSpecial Master in the Bad Nevz
Kennels Case, 15 ANIMAL L. 69, 74 (2008) (discussing the federal indictment against Michael Vick
and resulting plea agreement). .

62 See Food, Conservation and Energy Act of 2008, Pub. L. 110-234, 122 Stat. 1462 (2008)
(amending 18 U.S.C. § 49 to create maximum penalty of five years).

13 United States v. Chamness, No. 5:11-CR-00054, 2012 WL 3109494, at *2 (W.D. Ky. 2012).
64 See Kathy Hessler, The Role of the Animal Law Clinic, 60 J. LEGAL EDUC. 263, 265 (2010)

("There is no longer any scientific debate about whether animals can feel physical pain in a manner
similar to humans. They can and do.").
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emotional suffering. 65 They are defenseless against individuals seeking to
inflict unspeakable acts of cruelty, and are most certainly vulnerable
victims. As a result, severe penalties, including sentences that in some
cases rival those where the victim is a human being, are warranted.

III. A STEP IN THE RIGHT DIRECTION: UNITED STATES V. HARGROVE

In United States v. Hargrove,® the Fourth Circuit Court of Appeals
affirmed the district court's decision to impose the five-year statutory
maximum on Harry Louis Hargrove, who, for over forty years, perpetrated
acts of extraordinary cruelty upon countless animals. 7  At one point,
Hargrove owned approximately 250 dogs, 8 and was known for his "ability
to produce aggressive fighting dogs." 69 Following a search of Hargrove's
property, police officers seized thirty-four dogs, "which were eventually
euthanized because of poor health, aggressive tendencies, or both."70

Officers also discovered tools on Hargrove's property that revealed the
torture these animals suffered, including: A fighting pit covered with
blood, jumper cables used to electrocute dogs, and a debris pit that

'71contained dog carcasses.
The district court rejected the probation officer's recommended

sentence of ten-to-sixteen months and imposed the five-year statutory
72maximum sentence. The district court's sentence was based on, among

other things, the extraordinary cruelty Hargrove's animals suffered, his
lack of remorse, and his forty-year involvement in dogfighting.
Additionally, the district court commented on the zero-to-six month range
recommended by the Guidelines, stating: "I would say that other than the
criminal dog fighters in America, every other person in America would be
shocked beyond belief that you could do what [Hargrove] did and come
out with a federal sentence of zero to six months . . . . No one could defend
that. No judges. No legislators. No president." 74  The Fourth Circuit
unanimously affirmed Hargrove's sentence.

" See Thomas G. Kelch, The Role ofthe Rational and the Emotive in a Theory ofAnimal Rights,
27 B.C. ENVTL. AFF. L. REV. 1, 38 (1999) ("Animals do experience pain. Animal pain physiology,
though differing in certain ways from that of humans, operates in largely the same way as does human
pain physiology. Not just pain, but anxiety and other forms of suffering exist in animals.").

66701 F.3d 156 (4th Cir. 2012).
6 Id. at 158.
68

id.
69 Id. Hargrove's criminal history included a felony dogfighting conviction in Georgia, as well as

animal fighting and animal cruelty misdemeanor convictions in North Carolina. Id

71 
Id.

72 Id at 159-60.
7" Id at 160.
7 Id. at 159-60 (alteration in original).
7 Id at 158.
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The decisions of the trial court and the appellate court in Hargrove
more accurately reflect society's understanding of the value of animal
lives. In sentencing Hargrove to five years imprisonment, the trial court
did all it could do. The question, however, is whether five years
imprisonment was enough for Hargrove's unbelievably barbaric treatment
of hundreds, if not thousands, of animals over his more than forty-year
dogfighting career. To any rational person, the answer is no.

IV. CONCLUSION

Hargrove is an important step in the right direction. Much more,
however, should be done to deter animal cruelty. Crush videos should be
banned immediately. The advisory Guidelines range-as well as the five-
year statutory maximum sentence for animal cruelty cases-should be
substantially increased. Additionally, courts should continue to impose
severe sentences upon those who subject animals to senseless and deadly
violence. In so doing, the law will recognize the intrinsic value of animals
as conscious, living creatures worthy of legal and constitutional protection.


