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Could Colorado be the site of the next Bush v. Gore?
Colorado's current election laws could allow an election contest to
occur as the new president is being inaugurated. That, in turn,
could put Colorado's electoral votes in danger of not being counted.
This Essay argues that Colorado should amend its election laws as
soon as possible in order to make sure all contests are resolved by
the deadline imposed by federal law.
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Trouble in the Rockies: Could Colorado Be the Site of
the Next Bush v. Gore?

OWEN R. WOLFE*

I. INTRODUCTION

In the 2012 presidential election, Colorado was considered a
battleground or "swing" state in the race for the White House between
Barack Obama and Mitt Romney. Perhaps in part because of this,
Colorado was the site of the first presidential debate between President
Obama and Governor Romney.' In the end, President Obama narrowly
carried the state by approximately five percent, or just under 140,000
votes.2

Academics have focused on Colorado as a potential tipping point in
recent presidential elections. One example is a simulation run in advance
of the 2008 presidential election by a group of law professors. They
assembled a prestigious three-judge panel to adjudicate a hypothetical
lawsuit between the campaigns of then-Senator Barack Obama and Senator
John McCain over votes cast in Colorado.4 In the hypothetical scenario
explored by this simulation, the city of Denver chose to extend voting
hours due to a blizzard, while suburbs in the path of the same blizzard did
not extend voting hours. Because Colorado's electoral votes would
change the outcome of the presidential election in this simulation, the
losing candidate sued, arguing that this differing treatment of suburban and
urban voters amounted to an Equal Protection violation. The judges in the

* Associate at Sullivan & Cromwell LLP. The views expressed in this Essay are my own and do
not reflect the views of Sullivan & Cromwell LLP. Many thanks to Professor Daniel Tokaji, for his
encouragement and feedback on an earlier draft of this Essay, and to Professor Edward Foley, for
originally encouraging me to write this Essay.

1 Jeff Zeleny, In 90-Minute Debate, 2 Candidates Stand on Equal Footing, N.Y. TIMES, Oct. 3,
2012, at Al3.

2 FED. ELECTION COMM'N, FEDERAL ELECTIONS 2012: ELECTION RESULTS FOR THE U.S.

PRESIDENT, THE U.S. SENATE AND THE U.S. HOUSE OF REPRESENTATIVES 28 (2013).
Edward B. Foley, The McCain v. Obama Simulation: A Fair Tribunal for Disputed Presidential

Elections, 13 N.Y.U. J. LEGIS. & PUB. POL'Y 471, 472 (2010); see also Pam Fessler, Election Day
Scenario Plays Out in Mock Court, NPR (Oct. 21, 2008), http://www.npr.org/templates/story/story.php
?storyld=95924817 (discussing the moot court hearing held in anticipation of the 2008 presidential
election).

4 Foley, supra note 3, at 472.
Id. at 484.

6 Id. at 484-85.



simulation rejected this argument.
Thankfully, no such scenario presented itself in 2008 or 2012.

Nonetheless, some unforeseen event-weather-related or otherwise-could
presumably impact voting in Colorado in a future presidential election.
Just ask residents of the East Coast, who in 2012 found early voting and
election day itself disrupted by Superstorm Sandy.8 Or suppose a
candidate chose to contest the result in Colorado because of alleged fraud,
voter suppression by a political party, or some other action that cast doubt
on the integrity of the results in the state.9 What would happen in such a
situation?

The answer is that an electoral contest in Colorado could give rise to a
hue and cry that would make Bush v. Gorelo seem tame. Colorado's laws
on electoral contests have not been revised in nearly eighty years and leave
the state's electoral votes vulnerable to being discounted by the U.S.
Congress. As explained below, Colorado needs to revise its election laws
immediately to avoid this possibility. It is an easy fix involving a mere
change of dates to reflect the fact that Congress now requires all contests to
be resolved by a certain date in order for the state's electoral votes to be
counted. While easy, it is also necessary. Otherwise, Colorado could well
be home to the next Bush v. Gore.

II. THE CAUSE FOR CONCERN

What is the issue in Colorado? The Colorado Revised Statutes grant
power to the Colorado Supreme Court to hear contests over the selection of
presidential electors. The Statutes also grant this court the power to
"prescribe rules for practice and proceedings for such contests." 12  The
Colorado Supreme Court has done so in Colorado Rule of Civil Procedure

7Id. at 520-21.
Daniel Trotta & Sharon Reich, Sandy Disrupts Voting: Northeast Braces for New Storm,

REUTERS (Nov. 6, 2012), http://www.reuters.con/article/2012/11/06/us-storm-sandy-hurricane-
idUSBRE89N16J20121106.

9 While these types of accusations or court actions may seem somewhat far-fetched in modem
elections, they are not outside the realm of possibility. For example, Ohio Secretary of State Jon
Husted was sued in an Ohio federal district court just before the 2012 presidential election amid
accusations that he was enacting new rules for provisional ballots in order to suppress the vote. Serv.
Emps. Int'l Union, Local 1 v. Husted, Nos. 2:12-CV-562, 2:06-CV-896, 2012 WL 5497757, at *2 (S.D.
Ohio Nov. 13, 2012). Indeed, the federal judge who heard the case-Judge Algenon L. Marbley-had
the following reaction to Husted's actions, which came late on the Friday before the election: "The first
thought that came to mind was democracy dies in the dark." Transcript of Motion for Preliminary
Injunction Proceedings at 23, Husted, 2012 WL 549775 (No. 2:12-CV-562), available at
http://moritzlaw.osu.edulelectionlaw/litigation/documents/1107transcript.pdf. Regardless of whether
those accusations were fair, a political party or candidate could latch on to even flimsy accusations of
suppression to challenge a close result in a state.

10 532 U.S. 98 (2000).

11 COLO. REv. STAT. § 1-11-204 (2012).
12 id

4 CONNECTICUTL LW RE VIEW [Vol. 46:1



100 (C.R.C.P. 100), where it requires contesting parties to file a statement
of intention to contest "within 35 days after the canvass of the secretary of
state."13  Within 35 days of this statement of intent, the contesting party
then must "file a complaint in the office of the clerk of the supreme
court." 14

The problem arises when these rules are read in conjunction with the
federal "safe harbor" statute, which requires all contests in a presidential
election to be resolved six days before the meeting of the electors in order
for that state's electoral votes to be counted by Congress without
controversy.15 A contestant could utilize Colorado's contest procedures to
"run out the clock" on this date and put the status of the state's electoral
votes in doubt.

As one scholar has noted, when a state does not resolve all contests by
the federal safe harbor deadline, "Congress has considerably greater
latitude in deciding" whether to count the state's electoral votes.16  That
scholar imagined a situation where the Democratic governor sends one
slate of electors, while the Republican Secretary of State sends a different
slate of electors. If the dispute is not resolved by the deadline, Congress
would theoretically be able to choose either of the slates or neither.1

The easiest way to clarify the problem with Colorado's contest
procedures is to use the 2012 election as an example. In 2012, the general
election was held on November 6.18 Suppose, theoretically, that the
Secretary of State canvassed the results-for the purposes of C.R.C.P.
100-by November 7, 2012.19 A contestant would have thirty-five days
from November 7, 2012, to file a statement of intent to contest. That could

13 C.R.C.P. 100(a).
14 C.R.C.P. 100(b).
15 3 U.S.C. § 5 (2012). This was the code provision at issue in Bush v. Gore, when the U.S.

Supreme Court ultimately decided that the Florida Legislature had intended to abide by the safe harbor
deadline and thus all recounts should be halted. Bush, 531 U.S. at 110 (stating that 3 U.S.C. § 5
"requires that any controversy or contest that is designed to lead to a conclusive selection of electors be
completed by" the date set in the statute).

16 Daniel P. Tokaji, Commentary, An Unsafe Harbor: Recounts, Contests, and the Electoral
College 106 MICH. L. REV. FIRST IMPRESSIONS 84, 86 (2008), http://www.michiganlawreview.org/arti
cles/an-unsafe-harbor-recounts-contests-and-the-electoral-college.

17id.

1 Election Day Links, FED. ELECTION COMMISSION, http://www.fec.gov/info/electiondaylinks.
shtml (last visited Sept. 8, 2013).

19 This date is probably generous. The Colorado Secretary of State has thirty days after the
election to "compile and total the returns received from all counties for all candidates, . . . determine if
a recount of any office. . . is necessary, and order the appropriate recounts, if any." COLO. REV. STAT.
§ 1-10-103(2) (2012). Assuming there were no recounts, the Secretary of State would not have to
"compile and total the returns" until the safe harbor deadline was almost at hand. That being said, it is
unclear whether "canvass" in C.R.C.P. 100(a) means "official canvass"-it could be that the unofficial
canvass performed by the Colorado Secretary of State on election night counts as a "canvass" starting
the thirty-five-day clock. It does not appear as though the Colorado Supreme Court has ever
interpreted the meaning of "canvass" in C.R.C.P. 100.
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be as late as December 12, 2012. In 2012, the date for the meeting of
electors was December 17,20 meaning that all contests had to be resolved
by December 11, 2012, to take advantage of the safe harbor statute. Thus,
the statement of intent to contest would not have to be filed until the day
after the safe harbor deadline. Not only that, but the contestant would have
another thirty-five days to file a complaint: that is, until January 16,
2013-mere days before the January 20 inauguration and long after the
safe harbor deadline and the date on which Congress counts the electoral
votes.

Some commentators have argued that Congress should extend the safe
harbor deadline to forty-nine days after the election, in order to give states
more time to resolve disputes.21 Yet even that extension would not be
enough in the case of Colorado. Thus, while the suggestion to extend the
safe harbor date merits serious attention, Colorado would need to overhaul
its contest deadlines even if Congress alters the safe harbor date.

Obviously a contest trial begun only days before the presidential
inauguration, as allowed by Colorado law, would be moot, as Colorado's
votes may not have been counted and, if those electoral votes were
decisive, the U.S. House of Representatives would have already chosen the
president. Therefore, a candidate who saw that a close result in Colorado
was the difference between his or her election to the White House might
try to "game the system" and file a contest simply to take advantage of this
loophole and prevent Colorado's electoral votes from being counted.

Hopefully no candidate would act in bad faith to contest an election
solely for that purpose. But the grounds for a contest in Colorado are
incredibly broad. A contestant could argue: (1) that the candidate elected
is not eligible for the office; (2) that illegal votes were received or legal
votes were rejected at the polls in such numbers that the result might have
been altered; (3) that election officials made a counting error that altered
the outcome; (4) that an election official committed fraud or some other
misconduct; or (5) "[t]hat, for any reason, another candidate was legally
elected to the office." 22

Thus, in the 2008 simulation, a candidate could in good faith argue that
illegal votes were received in Denver due to an extension of voting hours
that was not granted to surrounding areas. Conversely, a candidate could
argue that legal votes were excluded in those surrounding areas because
they did not get the same extended hours. Another example might be over
provisional ballots: relying on recent case law from the Sixth Circuit

20 The Electoral College, NAT'L CONF. ST. LEGISLATURES, http://www.ncsl.org/legislatures-
elections/elections/the-electoral-college.aspx (last updated Aug. 27, 2013).

21 See, e.g., Tokaji, supra note 16, at 88-89.
22 COLO. REV. STAT. § 1-11-201(1)(e) (2012).
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interpreting Bush v. Gore, a candidate could argue that the Constitution
requires boards of elections to count ballots cast by voters who were at the
right polling location but voted in the wrong precinct due to poll-worker
error. If any of these "right polling place, wrong precinct" ballots were not
counted, the candidate could theoretically challenge the exclusion of legal
votes. Or, if those kinds of provisional ballots had been counted in the first
place, a candidate could argue that illegal votes had been received-since
the Sixth Circuit precedent is not binding in Colorado and this is, at any
rate, unsettled law. The list of colorable, good faith arguments goes on and
on.

Imagine for a moment that the contest was fully prosecuted and, in
fact, the contestant loses both the contest and the electoral votes of
Colorado, but wins the presidency thanks to the U.S. House of
Representatives. This would undoubtedly spark a wave of discontent in
the country, as an individual that lost the Electoral College nonetheless
assumed the Oval Office. At worst, this might spark a constitutional crisis.
This would be particularly true if word leaked that in fact-while making a
colorable legal argument-the contestant's sole intention was to keep
Colorado's electoral votes from being counted in order for the election to
be thrown to the U.S. House of Representatives.

An even worse situation might occur where, as Professor Daniel Tokaji
worried, dueling slates of electors were sent to Congress. This is similar to
the disputed election of 1876, where Congress created a committee of
senators and U.S. Supreme Court justices to choose the "legitimate" slate
of electors in several states.24 That ad hoc commission narrowly resolved a
major constitutional crisis while raising questions about the propriety of
both the election and the committee, which chose the electoral votes to
count in a series of partisan 8-7 votes.25 Such dueling electoral slates
could trigger an unprecedented constitutional crisis if it were to occur
today.

U. CONCLUSION

Admittedly, the scenarios described above are unlikely to occur. But
why run the risk given the potential consequences? Furthermore, what if a
candidate chose to contest the results of the Colorado election, even though
it might not change the outcome of the election itself, in order to make a
point or clarify an area of election law (again, far-fetched). Even though it
would not trigger a constitutional crisis, it would disenfranchise all

23 Hunter v. Hamilton Cnty. Bd. of Elections, 635 F.3d 219,236-38 (6th Cir. 2011).
24 For more information on the Electoral Commission and the 1876 dispute, see Nathan L. Colvin

& Edward B. Foley, The Twelfth Amendment: A Constitutional Ticking Time Bomb, 64 U. MIAMI L.
REv. 475, 502-16 (2010).25 Id. at510-11.
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Coloradans who voted in the presidential election.
It is worth pausing a moment to understand why Colorado law is like

this. I believe the answer lies in the fact that C.R.C.P. 100 was originally
written before the enactment of the Twentieth Amendment to the U.S.
Constitution, which changed inauguration day from March 4 to January 20.
In fact, prior to the Twentieth Amendment, Colorado's contest procedure
made a lot of sense: the trial would be initiated well before March 4. This
is especially true because the Colorado Supreme Court, when it last
interpreted C.R.C.P. 100 in 1931-the year before the Twentieth
Amendment was enacted-noted that these contests "necessarily are and
must be summary." 2 6 Presumably, therefore, any contest would have been
resolved in plenty of time for the inauguration.

However, the law and timing regarding presidential elections has
changed substantially since 1931. With the inauguration now on January
20 and with the existence of a federal safe harbor requiring contests to be
resolved more than a month and a half prior to inauguration day, this
oversight must be fixed. Either the Colorado Supreme Court or the
Colorado Legislature should immediately take action to fix this problem.
In the 2012 election, it was not an issue. But can we be sure it won't be in
2016? In 2020? And beyond?

26 Gunson v. Baldauf, 88 Colo. 436, 438 (1931).
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Personalized Bills as Commemorations: A Problem
for House Rules?

BRIAN CHRISTOPHER JONES*

1. INTRODUCTION

During oral argument at Shelby County v. Holder,' Justice Scalia stated
the following in relation to the Voting Rights Act:

[I]t's a concern that this is not the kind of a question you can
leave to Congress. . . . [T]hey are going to lose votes if they
do not reenact the Voting Rights Act.

Even the name of it is wonderful: The Voting Rights Act.
Who is going to vote against that in the future? 2

While "Voting Rights Act" is not a particularly evocative short title,
especially by contemporary naming standards, Justice Scalia was probably
correct to acknowledge that the law has become firmly entrenched, and a
vote against its reauthorization could potentially have electoral
consequences. It was certainly interesting to find a Supreme Court justice
recognizing both the power and difficulty of short titles, but the aim of
Justice Scalia's statement seems quite far from the names that are currently
the biggest problem with congressional legislation: personalized short
titles. While I have previously mentioned some implications and potential
dangers of various types of short titles,4 contemporary personalized titles

Postdoctoral Research Fellow, Institutum lurisprudentiae, Academia Sinica; Ph.D. in Law,
University of Stirling (2012). The author would like to thank the Connecticut Law Review staff for
their professionalism and assistance throughout the publication process. Any errors in this Essay are
the author's alone.

' 133 S. Ct. 2612 (2013).
2 Transcript of Oral Argument at 47-48, Shelby Cnty., 133 S. Ct. 2612 (No. 12-96), available at

http://www.supremecourt.gov/oralarguments/argument transcripts/1 2-96.pdf.
Of course, after the Supreme Court decision in Shelby County, which struck down section 4(b)

of the Voting Rights Act, the electoral consequences may not be as significant as they were previously.
133 S. Ct. at 2631.

4 Brian Christopher Jones, The Congressional Short Title (R)Evolution: Changing the Face of
America's Public Laws, 101 Ky. L.J. ONuNE 42, 42-43 (2013) [hereinafter Jones, Revolution],
http://www.kentuckylawjoumal.org/online-originals-2/jones-short-title-revolution/; Brian Christopher
Jones, One Redeeming Quality About the 112th Congress: Refocusing on Descriptive
Rather than Evocative Short Titles, 112 MICH. L. REV. FIRST IMPRESSIONS 1, 1-2
(2013), http://www.michiganlawreview.org/articles/one-redeeming-quality-about-the-112th-congress-
refocusing-on-descriptive-rather-than-evocative-short-titles---part-two; Brian Christopher Jones,
Feature, Drafting Proper Short Titles: Do States Have the Answer?, 23 STAN. L. & POL'Y REV. 455,



are unique in that they incorporate more than the mere names of
legislators-which was the historical preference. Modem titles commonly
reference individuals who have deeply sympathetic victim stories, some of
which have been prominently displayed in the media6 (e.g., Lilly Ledbetter
Fair Pay Act of 20097 or Megan's Law8 ). Yet perhaps it is time that many
contemporary personalized public laws, "wonderful"9 as they may be, are
acknowledged for what they truly are: commemorations.

II. HOUSE RULE XII

A particular clause of the Rules of the House of Representatives should
prove problematic for bills and laws with personalized short titles-such as
the Emmett Till Unsolved Civil Rights Crime Act of 200710 or the
Stephanie Tubbs Jones Organ Transplant Authorization Act of 2008 1 -but
it is frequently overlooked. Clause 5 of Rule XII, Receipt and Referral of
Measures and Matters (the "House Rule" or "Rule"), 12 states that:

(a) A bill or resolution, or an amendment thereto, may not be
introduced or considered in the House if it establishes or
expresses a commemoration.

(b) In this clause the term "commemoration" means a
remembrance, celebration, or recognition for any purpose
through the designation of a specified period of time.13

A personalized bill could certainly be regarded as a "remembrance,"
"celebration," or "recognition" of the legislation that is being proposed in
the person's name, so long as some individual is mentioned in the bill's
title. Paragraph (b) of this Rule, however, limits the extent to which
personalized bills could be classified as commemorations, noting that the

455 (2012); Brian C. Jones, Transatlantic Perspectives on Humanised Public Law Campaigns:
Personalising and Depersonalising the Legislative Process, 6 LEGISPRUDENCE 57, 73-76 (2012); Brian
Christopher Jones & Randal Shaheen, Thought Experiment: Would Congressional Short Bill Titles
Pass FTC Scrutiny?, 37 SETON HALL LEGIS. J. 91, 92-93 (2012).

' Renata E.B. Strause et al., How Federal Statutes Are Named, 105 LAW LTBR. J. 7, 10-12 (2013).
6 Jones, Revolution, supra note 4, at 56; Mary Whisner, Practicing Reference, What's in a Statute

Name?, 97 LAw LIBR. J. 169, 178-79 (2005); see also Jennifer K. Wood, In Whose Name? Crime
Victim Policy and the Punishing Power of Protection, NWSA J., Autumn 2005, at 1, 7 (critiquing
policymakers and the media for "control[ling] the terms of debate" about crime policies enacted on
behalf of named victims).

Pub. L. No. 111-2, 123 Stat. 5.
Pub. L. No. 104-145, 110 Stat. 1345 (1996).
Transcript of Oral Argument, supra note 2, at 48.
o Pub. L. No. 110-344, 122 Stat. 3934 (2008).
"Pub. L. No. 110-426, 122 Stat. 4835.

12 RULES OF THE HOUSE OF REPRESENTATIVES, 113th Cong., r. XII, cl. 5 (2013) [hereinafter
HOUSE RULES], available at http://clerk.house.gov/legislative/house-rules.pdf.

" Id. r. XII, cl. 5(a)-(b).

12 CONNAECTICUT LAW REVIEW [Vol. 46:9



PERSONALIZED BILLS AS COMMEMORATIONS

commemoration must be "through the designation of a specified period of
time."14 Since the ban on commemorations began in 1995, legislators
and drafters have found ways to draft around it. William McKay and
Charles Johnson note that once this ban came into place, "[d]rafting
techniques rapidly developed which avoided the strict proscriptions of the
rule, while still commemorating or acknowledging the importance of a
matter in a more general time-unspecific sense." 16  But a persisting
problem lies in the wording of paragraph (b).

While many personalized bills express remembrances, celebrations, or
recognitions, they do not necessarily establish periods of time for doing so
per se (i.e., no specific calendar day, week, or month). Yet the actual
meaning of the phrase "specified periods of time" in the House Rule is
what should be under scrutiny. Depending on whether a person interprets
this language strictly or openly, many personalized bills designate "specific
periods of time" for various purposes. For example, bills establish, among
other things, dates for reports due to Congress on the progress of bills or
issues,17 appropriation figures for a specified number of years, prison
terms, 19 the length of copyrights,20 or the periods of time that a person must
register on a sex offender registry. 21 Although the original intent behind
the Rule may have been specifying particular calendar days, weeks, or
months as commemorations, the definition of commemoration the House
currently uses does not expressly state that a "specified period of time"
relates to a calendar date. 22 The Rule explicitly states that a
commemoration refers to a "specified period of time"; 23 a broad statement
that could be interpreted in a number of ways.

14 Id. r. XII, cl. 5(b).
" WlLLIAM McKAY & CHARLES W. JOHNSON, PARLIAMENT AND CONGRESS: REPRESENTATION

AND SCRUTINY IN THE TWENTY-FIRST CENTURY 418 (paperback ed. 2012).
6 Id. at 419.

17 E.g., Ryan White HIV/AIDS Treatment Extension Act of 2009, Pub. L. No. 111-87, § 2(g), 123
Stat. 2885, 2887-88; Stephanie Tubbs Jones Organ Transplant Authorization Act of 2008, Pub. L. No.
110-426, § 3(a), 122 Stat. 4835, 4835; Adam Walsh Child Protection and Safety Act of 2006, Pub. L.
No. 109-248, §§ 604, 635, 120 Stat. 587, 631-32, 644.

"n E.g., Ryan White HV/AIDS Treatment Extension Act § 2(b)-(f); Emmett Till Unsolved Civil
Rights Crime Act of 2007, Pub. L. No. 110-344, § 5(b), 122 Stat. 3934, 3935 (2008).

" William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. L. No.
110-457, § 222, 122 Stat. 5044, 5067-71; Adam Walsh Child Protection and Safety Act §§ 201-09.

2() Sonny Bono Copyright Term Extension Act, Pub. L. No. 105-298, § 102, 112 Stat. 2827,2827-
28 (1998).

21 Pam Lychner Sexual Offender Tracking and Identification Act of 1996, Pub. L. No. 104-236,
§ 3, 110 Stat. 3093, 3096-97 (repealed 2006).

22 HOUSE RULES, supra note 12, r. XII, cl. 5(b).
23 id

2013] 13



III. THE ADAM WALSH ACT: A PROMINENT PUBLIC LAW
COMMEMORATION

A more concrete example of the problematic nature of drafting
personalized commemorations into bills is the 109th Congress's passing of
the Adam Walsh Child Protection and Safety Act of 20062 4-which
occurred when clause 5 of the House Rule was in place. This personalized
law, named after the son of America's Most Wanted host John Walsh,
established dates for reports due to Congress,25 appropriated funds for
particular years, 26 designated prison terms,27 specified how long particular

28criminals had to remain on a sex offender registry, and also specified how
long states had to implement a sex offender registry.29 Besides all these
date specifications, the official printing of the Act is replete with
memorials and commemorations. For example, section 2 of Act reads:

In recognition of John and Rev6 Walsh on the occasion of the
25th anniversary of Adam Walsh's abduction and murder.

(a) Adam Walsh's Abduction and Murder.-On July 27,
1981, in Hollywood, Florida, 6-year-old Adam Walsh was
abducted at a mall. Two weeks later, some of Adam's
remains were discovered in a canal more than 100 miles from
his home.

(b) John and Rev6 Walsh's Commitment to the Safety of
Children.-Since the abduction and murder of their son
Adam, both John and Rev6 Walsh have dedicated themselves
to protecting children from child predators, preventing
attacks on our children, and bringing child predators to
justice. Their commitment has saved the lives of numerous
children. Congress, and the American people, honor John
and Rev6 Walsh for their dedication to the well-being and
safety of America's children.30

The above explicitly declares that the Act is "[i]n recognition of. . . the
25th anniversary of Adam Walsh's abduction and murder."31 This seems
to be the very definition of a commemorative piece of legislation. Yet this
is not the only bothersome point of the Adam Walsh Act in relation to the

24 Pub. L. No. 109-248, 120 Stat. 587.
25 Id. §§ 145(c), 301(d), 503, 621(c)(2), 631(e)(2), 634(c), 635, 638(b), 639(b)-(c).
26 Id. §§ 126(d), 142(b), 143(d), 145(d), 301(f), 605, 621(c), 623, 625(d), 626, 627(e), 628(d),

629(c), 630(c), 632(e)(1), 632(c), 633(g)(3), 704(c), 705(c), 706(b).
27 Id. § 141.
28

1 d. § 115.
29 Id. § 124.
3 Id. § 2.
31 Id. (emphasis added).

14 CONNAECTICUT LAW REVIEW [Vol. 46:9



PERSONALIZED BILLS AS COMMEMORATIONS

House Rule. Title I of the Act is known as the "Sex Offender Registration
and Notification Act" and the declaration of purpose reads as a list of
remembrances for crime victims:

In order to protect the public from sex offenders and
offenders against children, and in response to the vicious
attacks by violent predators against the victims listed below,
Congress in this Act establishes a comprehensive national
system for the registration of those offenders:

(1) Jacob Wetterling, who was 11 years old, was abducted in
1989 in Minnesota, and remains missing.

(2) Megan Nicole Kanka, who was 7 years old, was
abducted, sexually assaulted, and murdered in 1994, in New
Jersey.

(3) Pam Lychner, who was 31 years old, was attacked by a
career offender in Houston, Texas.

(4) Jetseta Gage, who was 10 years old, was kidnapped,
sexually assaulted, and murdered in 2005, in Cedar Rapids,
Iowa.

(5) Dru Sjodin, who was 22 years old, was sexually assaulted
and murdered in 2003, in North Dakota.

(6) Jessica Lunsford, who was 9 years old, was abducted,
sexually assaulted, buried alive, and murdered in 2005, in
Homosassa, Florida.

(7) Sarah Lunde, who was 13 years old, was strangled and
murdered in 2005, in Ruskin, Florida.

(8) Amie Zyla, who was 8 years old, was sexually assaulted
in 1996 by a juvenile offender in Waukesha, Wisconsin, and
has become an advocate for child victims and protection of
children from juvenile sex offenders.

(9) Christy Ann Fornoff, who was 13 years old, was
abducted, sexually assaulted, and murdered in 1984, in
Tempe, Arizona.

(10) Alexandra Nicole Zapp, who was 30 years old, was
brutally attacked and murdered in a public restroom by a
repeat sex offender in 2002, in Bridgewater, Massachusetts.

(11) Polly Klaas, who was 12 years old, was abducted,
sexually assaulted, and murdered in 1993 by a career
offender in California.

(12) Jimmy Ryce, who was 9 years old, was kidnapped and

2013] 15



murdered in Florida on September 11, 1995.

(13) Carlie Brucia, who was 11 years old, was abducted and
murdered in Florida in February, 2004.

(14) Amanda Brown, who was 7 years old, was abducted and
murdered in Florida in 1998.

(15) Elizabeth Smart, who was 14 years old, was abducted in
Salt Lake City, Utah in June 2002.

(16) Molly Bish, who was 16 years old, was abducted in
2000 while working as a lifeguard in Warren, Massachusetts,
where her remains were found 3 years later.

(17) Samantha Runnion, who was 5 years old, was abducted,
sexually assaulted, and murdered in California on July 15,
2002.32

Some of these individuals should appear familiar, as most of the names
and incidents were widely reported throughout the press, and many have
other significant pieces of legislation attached to them. Jacob Wetterling,33

Megan Kanka,34 and Pam Lyncher 5 all have federal legislation passed
under their names. Jessica Lunsford and Sarah Lunde had a federal bill
introduced in both their names in 2005,36 and Jessica had a law passed in
her honor by the State of Florida.37 The murder of Polly Klass sparked
national outrage and led to a smattering of Three Strikes Legislation on
both a state and national level, leaving California's version of the law to
become the "the fastest qualifying initiative in California history."
Elizabeth Smart's story was widely publicized as she was kidnapped and
held for nine months before being released.3 9 In 2003, Elizabeth was
present at the presidential signing statement for the PROTECT Act 40 with
George W. Bush.41

32 Id. § 102.

" Jacob Wetterling Crimes Against Children and Sexually Violent Offender Registration Act,
Pub. L. No. 103-322, tit. XVII, 108 Stat. 2038 (1994).

4 Megan's Law, Pub. L. No. 104-145, 110 Stat. 1345 (1996).
' Pam Lychner Sexual Offender Tracking and Identification Act of 1996, Pub. L. No. 104-236,

110 Stat. 3093 (repealed 2006).
36 Jessica Lunsford and Sarah Lunde Act, S. 1407, 109th Cong. § 1 (2005).
1 Jessica Lunsford Act, 2005 Fla. Laws 3.
's Ewing v. California, 538 U.S. 11, 15 (2003).
" Elizabeth Smart Found Alive, ABC NEWS, http://abcnews.go.com/US/story?id=90791&page=1

&singlePage-true (last visited Sept. 5, 2013).
4() Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act of 2003,

Pub. L. No. 108-21, 117 Stat. 650.
41 See President George Bush Speaks Before Signing a Wide-Ranging Package of Child Safety

Measures at White House on April 30, 2003, ABC NEWS, http://abcnews.go.com/widgets/mediaViewer
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PERSONALIZED BILLS AS COMMEMORATIONS

It is unknown why the twenty-fifth anniversary of Adam's death and
the names of crime victims, which already have their own federal statutes
or were the impetus behind other federal or state proposals, were inscribed
into the text of the Adam Walsh Act-especially considering the House's
ban on commemorations. In general terms, it seems possible that using
such sympathetic figures in the titles of legislation would significantly
divert attention from the substance of the law and unnecessarily politicize
both the bill as it travels through Congress and the federal statute book.

IV. CONCLUSION

There is nothing inherently wrong with permitting or restricting
legislative bodies to express commemorations. However, if a legislative
body decides to eliminate them, then they should enforce the rules through
which their institution operates and not attempt to draft commemorations
into the titles and texts of their laws. Clause 5 of House Rule XII does not
state that a commemoration has to be specified by particular calendar days;
it only declares that a commemoration comes about through the
designation of "a specified period of time."42 Many personalized public
laws establish such time periods in their statutory text, thus
commemorating the individuals who are inscribed on the face of the
statute. This presents a problem for the House of Representatives, whose
rules specifically state that such proposals "may not be introduced or
considered."43 Nevertheless, the House routinely introduces and considers
personalized bills, and certainly has no trouble passing them.

/image?id=4431534 (last visited Aug. 22, 2013) (displaying a photo of President George W. Bush and
Elizabeth Smart).

42 HOUSE RULES, supra note 12, r. XII, cl. 5(b).
43 Id. r. XII, cl. 5(a).
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DEFENDANT SILENCE AND RHETORICAL STASIS

STEPHEN E. SMITH

I. INTRODUCTION

The rhetorical term stasis (also status) refers to the point at which
battle is joined between two parties in judicial argument. It is the disputed
point between the parties out of a sea of potential disagreements; it is the
focal point of the parties' energies. For example, the point of stasis in a
civil contract suit may be whether there was performance or whether a
failure to perform constituted a breach. In rare cases, it may also be both,
though it is an unusual disagreement where at least some points are not
agreed or stipulated-we save our energy for particular issues, the points
of stasis.

A criminal defendant who asserts his right to silence may take
advantage of stasis opportunities. The invocation of the right to silence
disclaims any particular dispute, putting the prosecutor to proof on all
possible underlying issues. On the other hand, a prosecutor who points to
the defendant's silence at trial, when that is permitted, can take away the
advantage. In the prosecutor's hands, silence may operate as a concession
by the defendant on all possible issues. In either case, silence may disrupt
traditional rhetorical approaches to argument.

II. STASIS CATEGORIES IN RHETORIC

While there are many described categories of stasis, this Essay posits a
commonly used set of four: conjectural, definitional, qualitative, and
translative.

Associate Clinical Professor of Law, Santa Clara University School of Law.
'See LINDA WOODSON, A HANDBOOK OF MODERN RHETORICAL TERMS 57 (1979) (referring to

status and stasis as both meaning "[t]he proposition, or definition, or critical issue to be considered in a
piece of discourse"). This type of argument differs from a deliberative or epideictic argument.

2 See Antoine Braet, The Classical Doctrine of Status and the Rhetorical Theory of

Argumentation, 20 PHIL. & RHETORIC, no. 2, 1987, at 79, 81 ("During the preparation of their speeches
both parties imagine that they are in the courtroom. . . . [T]hey anticipate their opponent's arguments
and decide on their reaction to them. In this way, they ultimately deduce . . . the crucial question that
the judge must answer.").

See Braet, supra note 2, at 83 (discussing the four statuses that "giv[e] the defense [of denial]
some substance"). See generally CICERO, DE INVENTIONE, DE OPTIMO GENERE ORATORUM & TOPICA

(H.M. Hubbell trans., Harvard Univ. Press 1949) (c. 85 B.C.E.) (discussing four categories of stasis).
Other writers have come up with different categories. See Janet B. Davis, Stasis Theory, in



Conjectural stasis concerns whether an act or incident took place.4 In a
murder case for instance, the alleged victim may be missing. Is she dead,
or is she secretly eloping in Tahiti? The point of stasis in this case is
conjectural-did the thing happen?

Definitional stasis is a point of contention over what the thing is or
should be called. In our murder case, let's say the body has been found
and an impression from a ring on the defendant's finger is found on her
chest. There is no doubt that she is dead, and (let's posit) that the
defendant was physically responsible for the death. Was it murder? Was it
manslaughter? Was it an accident? When we seek to define the act, we
engage a stasis of definition.

Qualitative stasis addresses the nature of the act. Justification, for
6instance, is a question of qualitative stasis. Here, the argument is not

about the occurrence of the act, or what it might otherwise be called, but
why it should be excused. In our murder case, the defendant may assert
that the alleged victim had come at him with a knife, and while he
performed the act and intended to harm the victim, the quality of the act
was defensive.

Finally, translative stasis is a point of disagreement over place, i.e.,
jurisdiction. Our defendant may argue, "wait a minute, this (allegedly)
happened in Nevada, not California. Why do you think you can prosecute
me?"

There are necessarily overlaps-or grey areas-between the categories
of stasis. It may be asked, for instance, where criminal intent questions
belong-are they definitional or qualitative?

As a logical matter, the categories of stasis are progressive and at odds
with one another.8 If the agreed point of stasis is definitional, then the
previous point of conjectural stasis is conceded. If the battle is joined at
the point of qualitative stasis, then the points of conjectural and definitional
status are both conceded. Translative stasis is an exception from this
progressive relationship: where the argument should take place is largely
independent of the other stasis categories and does not require their
concession.

Consideration of these points of attack is a part of the job for any
lawyer engaged in a dispute. Whether he or she is thinking of them in

ENCYCLOPEDIA OF RHETORIC AND COMPOSITION 693, 693-95 (Theresa Enos ed. 1996) (describing

thirteen points of stasis set forth by Hermogenes).
Davis, supra note 3, at 693-94.

5 Id. at 694.
6 See id. (providing an example of assault where the defendant must take the stasis of quality as

the site of the argument in order to address mitigating circumstances).
7 Id.

Braet, supra note 2, at 83; see also DAVID ZAREFSKY, ARGUMENTATION: THE STUDY OF

EFFECTIVE REASONING pt. 2, at 119 (2d ed. 2005) (describing the progressive nature of stasis).
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DEFENDANT SILENCE AND RHETORICAL STASIS

terms of rhetorical categories (probably not) is beside the point. The
economics of argumentation require assessment of a case's stasis points.

These points must be considered for at least two reasons. First, of
course, they determine the strengths and weaknesses of a case. Where are
argument resources best deployed? Will it be more fruitful to focus on
whether the thing occurred, or whether its occurrence is subject to excuse?
Second, it is typically folly to join a case at every point of stasis.
Preservation of the party's and counsel's credibility are at stake-you
cannot say you did not do it and did it in self-defense and expect to gain
the audience's favor. Elections must be made in most disputes.

III. STASIS AND THE RIGHT TO SILENCE

The stasis question is complicated, however, when the issue of silence
enters the calculus. It is unremarkable to note that the Fifth Amendment
provides criminal defendants a right against self-incrimination. 9 This is
widely regarded as a right to silence. 10 Silence affords unusual stasis
opportunities to defendants who invoke it and to prosecutors when they are
permitted to point to it.

By standing silent, a defendant keeps stasis options open. The typical
justification for remaining silent is to avoid revealing information that will
help the prosecution make its case." But it can have additional benefits.
When a defendant remains silent, no point of stasis is immediately
apparent. The questions of conjecture, definition, quality, and translation
are all left open. This has two effects. First, the prosecution must expend
more resources, as it is unable to focus on particular investigative targets,
and instead must address each potential point of stasis. Second, the
defense has the converse opportunity to develop defenses along each stasis
category. 12

9 U.S. CONST. amend. V.
1o See, e.g., Miranda v. Arizona, 384 U.S. 436, 444 (1966) (identifying the constitutionally

protected right to silence and describing procedural safeguards designed to protect it).
" See, e.g., Howes v. Fields, 132 S. Ct. 1181, 1186 (2012) (reporting that in a Fifth Amendment

self-incrimination case the defendant "eventually confessed to engaging in sex acts with the boy").
12 Rule 3.1 of the Model Rules of Professional Conduct protects defense attorneys pursuing a

stasis-motivated approach to representation, providing:

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue
therein, unless there is a basis in law and fact for doing so that is not frivolous,
which includes a good faith argument for an extension, modification or reversal of
existing law. A lawyer for the defendant in a criminal proceeding, or the respondent
in a proceeding that could result in incarceration, may nevertheless so defend the
proceeding as to require that every element of the case be established.

MODEL RULES OF PROF'L CONDUCT R. 3.1 (2012). In essence, this rule provides that no point of stasis

must be conceded by a defendant's attorney. Even if the defendant's unspoken, true focus is a point of
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Keeping these lines of argument open is a key reason for maintaining
silence as a defendant. When silence is maintained, the defendant is
cipher. He may be a focus or target of investigation (and, of course, there
may be evidence against him in whatever quantity), but he has not
indicated where and how he may attempt to find his way out from under a
charge.

When the defendant speaks, however, this flexibility may be lost. In a
recent case before the Supreme Court, sheriffs interrogated the defendant, a
prisoner, about allegations of sexual abuse committed against a minor
before his incarceration.13  After five to seven hours of questioning, the
defendant confessed to engaging in sex acts with the boy. 14 When the
defendant made his statement, he lost alternatives. Confessing to the acts
gave up his ability to engage conjectural stasis because he conceded the act
happened. He likely lost at least some of his ability to proceed at the point
of definitional stasis-sex acts with a minor may provide some definitional
leeway, but any possible definitions are likely criminal ones. He also lost
most of his opportunities to argue qualitative stasis. Lastly, there are few
excuses or justifications for sex acts with minors, so his confession likely
established jurisdictional prerequisites for his prosecution-the point of
translative stasis.

It may seem odd that a defendant could remain silent and still keep the
stasis of qualification in play. If a defendant is silent regarding a
justification for his actions, does he lose the ability to claim it? Where is
the benefit of silence if you must breach it to take advantage of a point of
stasis? To the extent this is true there may, indeed, be no benefit to silence
vis-A-vis this category of stasis. In many cases, however, it is not true.

For example, self-defense is a typical justification that fits within the
stasis of qualification. As a matter of criminal law, the defendant may not
need to establish that an act was done for self-defense. Accordingly, he
need not forgo his silence to establish the justification. For instance,
California criminal jury instructions provide, in pertinent part, that "The
People have the burden of proving beyond a reasonable doubt that the
defendant did not act in lawful (self-defense/ [or] defense of another). If
the People have not met this burden, you must find the defendant not guilty
of <insert crime(s) charged>." Accordingly, silence may be maintained

definitional or qualitative stasis, he may decline to indicate that, requiring the prosecution to address
every avenue.

SHoiwes, 132 S. Ct. at 1185.
4 Hoves, 132 S. Ct. at 1186. The Courtreversed the United States Court of Appeals forthe Sixth

Circuit and upheld the district court's denial of the motion to suppress, holding that the interrogation
was a non-custodial interrogation as the defendant was permitted to return to his cell at any time. Id. at
1185, 1188-89, 1194.

JUDICIAL COUNCIL OF CAL., CRIMINAL JURY INSTRUCTIONS § 3470 (2013). The instruction

continues in the following bench note:

24 [Vol. 46:19
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while qualitative stasis is retained.
A defendant's silence may also benefit the prosecution, however. For

instance, in Salinas v. Texas, the prosecutor at trial pointed to the
defendant's silence as evidence that he had participated in the murder of
two brothers. The defendant remained silent when asked if a ballistics
report would link shell casings to a gun he possessed.18 The United States
Supreme Court held that a suspect who remains mute has not done enough
to put police interrogators on notice that he or she is invoking his or her
Fifth Amendment right. 19 As a result, the prosecutor was permitted to
point out the defendant's silence. In such a case, the trier of fact may, as
the prosecutor hopes, interpret that silence in a particular way.

What did the prosecutor get from his ability to remark upon silence?
The jurors were expected to infer that the defendant's silence indicated that
yes, the shells were from his gun. This took various points of stasis out of
the defendant's control. Rather than requiring the prosecution to present
evidence of elements sufficient to render certain points of stasis irrelevant,
this "silence evidence" could enable the prosecution to shift the burden
(practically if not technically) to the defendant. The jurors could
conjecturally infer from the "silence evidence" that the act had occurred
and that the defendant had been the actor. They could further infer that the
act, definitionally, was murder (or a homicide of some type). After all, if it
were something else, say, an accident, the defendant would have spoken.
The same reasoning applies to qualitative stasis-if defendant were
contesting it, he would speak, would he not? "I acted in self-defense!"

When the prosecution is able to point to silence in the course of a trial,
it is relieved of having to detail even the most basic question-"what is its
argument?" Instead, the defendant is placed in the position of having to
face every possible point of stasis. Practically, this may require defendants
to abandon silence once trial arrives. The stasis-related ambiguity of their
previous silence requires them to speak to remove that ambiguity.

Instructional Duty: The court must instruct on a defense when the defendant requests
it and there is substantial evidence supporting the defense. The court has a sua
sponte duty to instruct on a defense if there is substantial evidence supporting it and
either the defendant is relying on it or it is not inconsistent with the defendant's
theory of the case. When the court concludes, however, that the defense is
supported by substantial evidence and is inconsistent with the defendant's theory of
the case, it should ascertain whether defendant wishes instruction on this alternate
theory.

Id
16 133 S. Ct. 2174 (2013). Salinas is the muse that inspired this Essay.
" Id. at 2178.
18 Id.

19Id. at 2180-8 1.

2013] 25



26 CONNECTICUT LAW REVIEW ONLINE [Vol. 46:19

IV. CONCLUSION

In the hands of either side to a dispute, silence disrupts the classic
arrangement of argumentation. The traditional narrowing of issues may be
lost. This creates burdens on the side against which silence is deployed.
The prosecution is left with the burden of addressing every possible angle
of defense. In those rare instances where the defendant's silence may be
raised, he or she may be put in a position of concession on multiple fronts
or lose the ability to remain silent. In either case, the economy of
argument anticipated by classical rhetoric is lost.
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Essay

WHY JUSTICE KENNEDY' S OPINION IN WINDSOR

SHORTCHANGED SAME-SEX COUPLES

ADAM LAMPARELLO

Supreme Court Justice Anthony Kennedy's opinion in United States v.
Windsor-invalidating section three of the Defense of Marriage Act-
made the same mistake as his opinion in Lawrence v. Texas. Both
decisions relied upon abstract notions of "liberty" rather than a clear,
text-based guarantee of equality. Same-sex couples deserve more: they are
entitled to equal treatment under the United States Constitution. Bans on
same-sex marriage cannot be supported by a rational basis, and instead
constitute impermissible discrimination under the Fourteenth
Amendment's Equal Protection Clause. By issuing a doctrinally muddled
opinion that included discussions of federalism, liberty, due process, and
equal protection, Justice Kennedy missed an opportunity to root same-sex
marriage more firmly in the Constitution's text. Thus, Windsor makes the

future ofsame-sex marriage more, not less, uncertain.
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WHY JUSTICE KENNEDY' S OPINION IN WINDSOR

SHORTCHANGED SAME-SEX COUPLES

ADAM LAMPARELLO

I. INTRODUCTION

In United States v. Windsor,' the Supreme Court invalidated section
three of the Defense of Marriage Act (DOMA), which confined the federal
definition of marriage to opposite-sex couples.2 Some scholars stated that
the "Windsor Court issued a decisive victory"' for gay rights, claiming that
"Justice Kennedy's opinion sends a message that same-sex couples ...
deserve inclusion"'4 in traditional marriage. A closer look at Windsor,
however, reveals that same-sex couples won and lost. While Justice
Kennedy's opinion used sweeping rhetoric and blasted DOMA's
"interference with . . . equal dignity,"' it amounted to little more than a
nebulous discussion of liberty, sprinkled with a federalist glaze.6 Like
Lawrence v. Texas, Justice Kennedy's decision failed to properly
recognize same-sex couples' constitutional right to equality, which is
rooted in the Fourteenth Amendment's Equal Protection Clause." Windsor

I Assistant Professor of Law, Indiana Tech Law School; New York University School of Law
LL.M.; Ohio State University College of Law, J.D., with honors; University of Southern California,
B.A., magna cum laude.

1133 S. Ct. 2675 (2013).
2 Id. at 2683, 2695.

Katie Eyer, Lower Court Popular Constitutionalism, 123 YALE L.J. ONLINE 197, 213 (2013);

see also Erwin Chemerinsky, The Court Affects Each of Us: The Supreme Court Term in Review, 16

GREENBAG 2D 361, 373 (2013) ("After Windsor's conclusion that no legitimate government purpose is
served by denying gays and lesbians the right to marry, it is difficult to see how the Court will uphold
any law prohibiting same-sex marriage.").

4 Douglas NeJaime, Windsor's Right to Marry, 123 YALE L.J. ONLINE 219, 247 (2013).
Windsor, 133 S. Ct. at 2693.

6 See id. at 2692 ("DOMA, because of its reach and extent, departs from this history and tradition
of reliance on state law to define marriage."). Justice Kennedy's federalism discussion, however, was
overshadowed by his emphasis upon amorphous notions of liberty and equality, despite the fact that
Windsor does not engage in a principled equal protection analysis. Additionally, Justice Kennedy
found that DOMA had "degrade[ed] and demean[ed]" same-sex couples in a manner that "humiliates
tens of thousands of children now being raised by same-sex couples." Id. at 2695. Regardless of
whether one agrees with these assertions, it demonstrates that federalism was a secondary, if not
tertiary, basis for invalidating DOMA.

539 U.S. 558 (2003).
See, e.g., Matthew Cohen, If "I Do, " Then So Should You: An Analysis of State Constitutional

Bans on Same-Sex Marriage, 39 Sw. L. REv. 365, 393 (2009) (arguing that "state constitutional bans
on marriage for homosexuals are unconstitutional using the Promotion Standard under the Equal
Protection Clause of the Fourteenth Amendment").



could-and should-have stated that there is no "rational basis" 9 for same-
sex marriage bans. Such bans are motivated by "moral disapproval of
homosexuality,"'o which is equivalent to unconstitutional animus.
Windsor's promising rhetoric, but lack of a corresponding constitutional
right, means that it has "highly ambiguous doctrinal significance," and
offers "virtually no guidance on how its reasoning might be applied to
future cases.",2

At first glance, it may appear that Windsor established such a right, as
Justice Kennedy's opinion held that DOMA "impose[s] inequality" 3 and
therefore "violates basic due process and equal protection principles
applicable to the Federal Government."' 4  Nowhere in his opinion,
however, did Justice Kennedy either apply the Court's traditional equal
protection jurisprudence, which consists of multi-tiered levels of scrutiny,
or confront the issue of whether homosexuals constitute a suspect class.' 6

As one commentator suggested with Justice Kennedy's opinion in
Lawrence, it is hard to tell whether Windsor "silently applied some level of
scrutiny or whether it rejected the tiers-of-scrutiny framework entirely."' 7

Instead, Justice Kennedy held that DOMA served "no legitimate

9 See Emma Freeman, Giving Casey Its Bite Back: The Role ofRational Basis in Undue Burden

Analysis, 48 HARV. C.R.-C.L. L. REV. 279, 285 (2013) (discussing the highly deferential rational basis
test, which requires "only a superficial nexus between the state's regulatory means and ends"); see also
FCC v. Beach Comm'ns, Inc., 508 U.S. 307, 320 (1993) ("The assumptions underlying [a particular
law] . .. may be erroneous, but the very fact that they are 'arguable' is sufficient ... to 'immuniz[e]'
the congressional choice from constitutional challenge." (fourth alteration in original) (quoting
Vance v. Bradley, 440 U.S. 93, 112 (1979))).

'o Windsor, 133 S. Ct. at 2693 (quoting H.R. REP. No. 104-664, at 16 (1996)).
"See Loving v. Virginia, 388 U.S. 1, 2 (1967) (invalidating a ban on interracial marriage).
12 Eyer, supra note 3, at 214.

133 S. Ct. at 2694.

1d. at 2693.
See Matthew D. Bunker et al., Strict in Theory, but Feeble in Fact? First Amendment Strict

Scrutiny and the Protection ofSpeech, 16 CoMM. L. & PoL'Y 349, 356-57 (2011) (explaining that laws

discriminating against suspect classes are subject to strict scrutiny, which requires a showing that they:
(1) advance a compelling state interest; (2) are narrowly tailored to achieve the asserted objective; and
(3) are the least restrictive means available to achieve the asserted objective); see also R. Randall
Kelso, Standards ofReview Under the Equal Protection Clause and Related Constitutional Doctrines

Protecting Individual Rights: The "Base Plus Six" Model and Modern Supreme Court Practice,
4 U. PA. J. CONST. L. 225, 234 (2012) (discussing intermediate scrutiny, which applies to gender-based
discrimination and requires that a law: "(1) advance important or substantial government interests; (2)
be substantially related to advancing those interests; and (3) not be substantially more burdensome than
necessary to advance those interests").

16 See Marcy Strauss, Reevaluating Suspect Classifications, 35 SEATTLE U. L. REV. 135, 146

(2011) (setting forth the following factors for determining suspect-class status: "(1) prejudice against a
discrete and insular minority; (2) history of discrimination against the group; (3) the ability of the group
to seek political redress (i.e., political powerlessness); (4) the immutability of the group's defining trait;
and (5) the relevancy of that trait"). Currently, race, national origin, religion, and alienage are
recognized suspect classes, while gender is considered a quasi-suspect class. Id.

1 Eric Berger, Lawrence's Stealth Constitutionalism and Same-Sex Marriage Litigation, 21 WM.

& MARY BILL RTs. J., 765, 782 (2013).
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JUSTICE KENNEDY'S OPINION IN WINDSOR

purpose, without clarifying whether he was applying the rational basis
test,' 9 some form of heightened scrutiny, or a hybrid of the two.

Furthermore, in a manner eerily similar to Lawrence, Justice
Kennedy's opinion in Windsor focused more upon abstract notions of
liberty, holding that "DOMA is unconstitutional as a deprivation of the
liberty of the person protected by the Fifth Amendment of the
Constitution." 20 In so holding, Kennedy stated that DOMA "demeans the
couple, whose moral and sexual choices the Constitution protects," 21 and
"imposes a disability" 2 2 that is intended "to disparage and to injure" 23

same-sex couples. Justice Kennedy's powerful language, however, lacked
a textual grounding in the Equal Protection Clause, and therefore did not
give same-sex couples the constitutional force of equality.

Moreover, Justice Kennedy's limited focus on equality was mixed with
a broad discussion of liberty, making Windsor's constitutional import, at
best, dubious. It is also unclear why Justice Kennedy based much of his
opinion on the Fifth Amendment, rather than using the "substantive
component" 24 in the Fourteenth Amendment's Due Process Clause. The
Windsor opinion's muddled nature is evidenced by the following passage:

The liberty protected by the Fifth Amendment's Due Process
Clause contains within it the prohibition against denying to
any person the equal protection of the laws. While the Fifth
Amendment itself withdraws from Government the power to
degrade or demean in the way this law does, the equal
protection guarantee of the Fourteenth Amendment makes
that Fifth Amendment right all the more specific and all the
better understood and preserved.25

As the above quote reveals, Justice Kennedy "blurred doctrinal
categories, intertwining liberty and equality arguments." 26  Therefore it
cannot be said that Kennedy's generalized discussion of equality, which
did not apply an identifiable level of scrutiny or confront the suspect class
issue, meant that DOMA's unconstitutionality was predicated on an Equal
Protection Clause violation. Such "stealth determinations" 27 make it

" Windsor, 133 S. Ct. at 2696.
19 Id.; see also Strauss, supra note 16, at 146 (discussing the classes generally subject to the

rational basis test).
20 Windsor, 133 S. Ct. at 2695.
21 Id at 2694.
22 Id at 2695-96.
23 Id at 2696.

24 See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992) ("[T]he [Due Process]
Clause has been understood to contain a substantive component. . .

25 133 S. Ct. at 2695 (emphases added) (citation omitted).
26 Berger, supra note 17, at 778.
27 Id. at 774.
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difficult to apply Windsor to future cases and fail to provide same-sex
couples with the constitutional guarantee that is rooted in the Fourteenth
Amendment's substantive promise of equality. 29

II. No RATIONAL BASIS JUSTIFIES A BAN
ON SAME-SEX MARRIAGE

Windsor did not offer an identifiable, textual basis upon which to
fashion a rights-based claim for same-sex marriage. All we know from
Justice Kennedy's opinion is that DOMA impermissibly discriminated
against same-sex couples. Strangely, however, as a matter of
constitutional law, we do not know why.

Justice Kennedy's federalism discussion underscores this point.30 If,
as Justice Kennedy claims, DOMA demeaned and degraded same-sex
couples, then why did he highlight the "unquestioned authority of the
states"3 ' to define the contours of marriage? Why, in the last sentence of
his opinion, did Justice Kennedy limit Windsor to "lawful marriages?" 32

Does this mean that Justice Kennedy would approve of state laws that
allowed same-sex couples to form civil unions but banned same-sex
marriage? Based on his reasoning in Lawrence and Windsor, the answer is
certainly no.

Justice Kennedy cannot have it both ways. A law impermissibly
discriminates or it does not. If it does, as is the case with same-sex
marriage bans, then deference to states' rights is unnecessary.

Thus, by sprinkling federalism into Windsor's reasoning, while also
relying on amorphous notions of liberty to ostensibly foreshadow a future
ruling requiring states to recognize same-sex marriage, Justice Kennedy's
opinion appears disingenuous. It also threatens to undermine the Court's
institutional legitimacy by implying that Windsor was a political, rather
than constitutional, decision. Ultimately, Windsor reached the right result
for all of the wrong reasons and did a disservice to same-sex couples. As
one scholar noted, while Windsor "invokes powerful language of liberty,
equality, and dignity, it orders only a limited form of change."33 Same-sex

28 See id. at 782 (recognizing, similarly, that Lawrence's failure to apply a tier of scrutiny makes
it "extremely difficult to know how to apply Lawrence to future cases").

29 See Neomi Rao, The Trouble With Dignity and Rights ofRecognition, 99 VA. L. REV. ONLINE
29, 31 (2013) (discussing the "muddled nature" of the majority opinion); see also Casey, 505 U.S. at
846 (enumerating the protections of the Fourteenth Amendment).

30 Windsor, 133 S. Ct. at 2689-90.
3 Id. at 2693.
32 Id. at 2696.
3 Douglas NeJaime, The View From Below: Public Interest Lawyering, Social Change, and

Adjudication, 61 UCLA L. REV. DISCOURSE 182, 203 (2013); see also Jerry Elmer, United States v.
Windsor: Another Victory for Gay Rights, 62 R.I. B.J. 13, 32 (2013) (discussing some shortcomings of
the decision, specifically how focusing on federalism takes away some emphasis on equal rights).
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couples deserve more.
As stated above, and as Justice Scalia's dissent in Windsor suggests,

the majority is paving the groundwork for a broader ruling that invalidates
state bans on same-sex marriage.3 4 Justice Kennedy's opinion, however,
raises more questions than answers, particularly because his opinion does
not provide clear constitutional guidance. After all, one need not look far
to see why same-sex couples have the right to marriage. The Fourteenth
Amendment's Equal Protection Clause requires the state to set forth, at the
very least, a rational basis for banning same-sex marriage, which the state
cannot do. Yet, aside from an ambiguous discussion of equality under both
the Fifth and Fourteenth Amendments, Justice Kennedy failed, as he did in
Lawrence, to apply the rational basis test or engage in a principled equal
protection analysis. Considered a supporter of gay rights, it is troubling
that Justice Kennedy would avoid the constitutional path to true marriage
equality.

Lawrence helps to explain this apparent contradiction. There, Justice
Kennedy also used unanchored generalities when invalidating a Texas
statute that prohibited "deviate sexual intercourse with another individual
of the same sex."35 Relying on the Due Process Clause of the Fourteenth
Amendment, Justice Kennedy held that the statute violated the appellants'
substantive liberty interest "both in its spatial and in its more transcendent
dimensions."3 6 No one but Justice Kennedy can know what that sentence
means. And that, in a nutshell, is the problem.

This type of language can be found throughout Lawrence. In one
passage, Justice Kennedy emphasized, without referencing the
Constitution, that "[a]t the heart of liberty is the right to define one's own
concept of existence, of meaning, of the universe, and of the mystery of
human life."3 7 Additionally, Justice Kennedy eschewed reliance on history
and tradition, stating that the Framers could not have understood "the
components of liberty in its manifold possibilities,"38 and knew that "times
can blind us to certain truths."3 9 Thus, "[a]s the Constitution endures,
persons in every generation can invoke its principles in their own search
for greater freedom."40  It was from these statements-not the Equal
Protection Clause-that Justice Kennedy gleaned a constitutional right to
private sexual choices.

133 S. Ct. at 2709 (Scalia, J., dissenting) ("How easy it is, indeed how inevitable, to reach the
same conclusion with regard to state laws denying same-sex couples marital status.").

Lawrence v. Texas, 539 U.S. 558, 563 (2003).
6 Id. at 562.
Id. at 574 (quoting Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851 (1992)) (internal

quotation marks omitted).
3 Id. at 578.

39 Id. at 579 (O'Connor, J., concurring).
40 id
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To be sure, there would be nothing problematic with this language if it
was uttered at a political rally. But it is not, and does not, constitute
legitimate constitutional law by a Court whose only power is to say what
the law is, not what it should be. Indeed, while Lawrence "emphasized the
stigmatic effects of the Texas law and petitioners' dignity interests," 4' it

did not give homosexuals as a group a corresponding constitutional right to
equal treatment. As one scholar explained, in Lawrence "the offense to
dignity was a consequence of inequality, not the inequality itself."42

Lawrence is the perfect example of using normative reasoning to establish
legal doctrine, instead of using doctrine (and text) to establish
constitutional norms.

This may explain why Justice Sandra Day O'Connor concurred in
Lawrence, arguing that the Equal Protection Clause, not Justice Kennedy's
ethereal notions of liberty warranted the statute's invalidation. Justice
O'Connor may have perceived the inherent problems with a liberty-driven
analysis: it increases the likelihood that presidential elections, not the
Constitution, will play the primary role in creating and expanding
individual rights. After all, if a future Justice has a dramatically different
definition of liberty and uses that view to overturn Roe v. Wade,43 then who
is to say, based on Justice Kennedy's liberty jurisprudence, that this is
outside the scope of judicial authority? That, again, is the problem-the
lure of the "right" result can blind us to the importance of judicial restraint.

Some may argue that such a right does not "fit neatly into pre-existing
substantive due process doctrine,"" and thus requires "broader levels of
generality."4' They are wrong. In Lawrence, the Texas statute gave
Justice Kennedy a golden opportunity to recognize a substantive right to
sexual privacy under the Equal Protection Clause. Unlike its overruled
predecessor, Bowers v. Hardwick," Texas prohibited sodomy only
amongst same-sex couples, and, like DOMA, the underlying rationale was
the "promotion of morality."47 Morality-based justifications, however, are
impermissible and equivalent to "unconstitutional animus,"48 which cannot
"survive even the most deferential level of scrutiny under the Equal
Protection Clause."49

4' Berger, supra note 17, at 778.
42 Rao, supra note 29, at 33.
43 410 U.S. 113 (1973).
4 Berger, supra note 17, at 778.
45id

4 478 U.S. 186 (1986).
47 Suzanne B. Goldberg, Morals-Based Justification for Lawmaking: Before and After Lawrence

v. Texas, 88 MINN. L. REV. 1233, 1281 n.190 (2004) (quoting Lawrence v. Texas, 539 U.S. 558, 582
(2003) (O'Connor, J., concurring)) (internal quotation marks omitted).

48 SusannahW. Pollvogt, Unconstitutional Animus, 81 FORDHAM L. REV. 887, 888 (2012).
49 id
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Accordingly, rather than relying upon a notion of liberty "in its more
transcendent dimensions,"50 Justice Kennedy should have held that the law
constituted intolerable discrimination and was invalid under rational basis
scrutiny. In doing so, his opinion would have been anchored in the
Constitution's text and laid the groundwork for a decision premising a
same-sex marriage right on the textual guarantee of equal protection.

Justice O'Connor's concurrence got it right, reasoning that the anti-
sodomy law impermissibly discriminated against homosexuals by
threatening "the creation of an underclass."5' Although Justice Kennedy's
sweeping language about liberty and "the mystery of human life" 52 makes
for powerful prose, the Fourteenth Amendment's equality guarantee, when
applied to same-sex marriage bans, can lead to transformative
constitutional law.

Windsor's limitations are a consequence of Lawrence's flaws. They
also provide a glimpse into Justice Kennedy's broader judicial philosophy
concerning individual rights. 53  As one scholar explains, by forcing
legislatures and citizens to "respect a series of moralistic abstractions about
liberty, equality, and dignity, judges, [Justice Kennedy] believes, can
create a national consensus about American values that will usher in what
he calls 'the golden age of peace. "'5 Indeed, a former clerk states that
Justice Kennedy "thinks he is the living embodiment or transmitter of the
nation's bedrock values."55  This may explain, as Professor Ilya Shapiro
states, the "'grand phrases and philosophical musings' that Justice
Kennedy applies to individual liberty cases,"56 which some argue cause

",57him to "use the ideas of 'dignity' and 'equality' in a paternalistic way.
This approach has the effect of "produc[ing] the type of standardless

a Lawrence, 539 U.S. at 562.
" Id. at 584 (O'Connor, J., concurring) (quoting Plylerv. Doe, 457 U.S. 202, 239 (1982) (Powell,

J., concurring)) (internal quotation marks omitted).
52 Id. at 574 (majority opinion) (quoting Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833,

851 (1992)) (internal quotation marks omitted).
" See Ilya Shapiro, A Faint Hearted Libertarian at Best: The Sweet Mystery ofJustice Anthony

Kennedy, 33 HARV. J.L. & PUB. POL'Y 333, 335-36 (2010) (reviewing HELEN J. KNOWLES, THE TIE

GOES TO FREEDOM: JUSTICE ANTHONY KENNEDY ON LIBERTY (2009)) (examining libertarianism in

Justice Kennedy's jurisprudence).
Jeffrey Rosen, Supreme Leader: The Arrogance ofJustice Anthony Kennedy, NEW REPUBLIC,

June 18, 2007, at 16, 17.
" Newsweek: Justice Anthony Kennedy Tells Newsweek that He Doesn't Like Being Called the

Swing Vote,' PR NEWSWIRE, July 9, 2007, http://www.prnewswire.com/news-releases/newsweek-
justice-anthony -kennedy -tells-newsweek-that-he-doesnt-like-being-called-the-swing-vote-
52709672.html.

Shapiro, supra note 53, at 350 (quoting JAN CRAWFORD GREENBURG, SUPREME CONFLICT:

THE INSIDE STORY OF THE STRUGGLE FOR CONTROL OF THE UNITED STATES SUPREME COURT 176,

182 (2007)).
" Id. at 354 -55.
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decisions that some would label inconsistent."" It could also "make
Justice Kennedy's balancing of liberty against other concerns into an
imposition of his vision of where that balance should lie, rather than
leaving that decision to the broader public through the political process."59
Either of the above results are "neither modest nor libertarian."60 Such a
vision is anathema to a democratic society-and Constitution-that places
limits on judicial review and envisions equality as a safeguard against
arbitrary legislation. Judicially created notions of liberty, on the other
hand, threaten to introduce the same arbitrariness.

Relying on the Equal Protection Clause is the most egalitarian, and
constitutional, path to same-sex marriage recognition. This is not to say
that the Equal Protection Clause is the answer to every injustice that
individuals or groups have (or may) face. It is to say, however, that it is
sufficient here because same-sex marriage bans do not satisfy the rational
basis test.

For example, while the state's interest in procreation supports the
promotion of marriage as an institution, it does not justify a ban on same-
sex marriage. Dean and Professor Gary Simson of Mercer University
School of Law states:

The nexus, however, between encouraging procreation and
banning same-sex marriage is far more attenuated than the
above committee report and judicial opinion assume.
Obviously, a same-sex marriage does not hold as much
promise of producing offspring as an opposite-sex marriage
because same-sex couples, unlike opposite-sex couples, will
not be having children by sexual intercourse with one
another. For present purposes, however, the relevant
question is not whether a same-sex marriage is more apt to
produce offspring than an opposite-sex marriage. Rather, it
is whether a society that allows same-sex marriage is less apt
to procreate than a society that prohibits it. Almost
certainly, the answer is "no."6

In fact, based on considerations similar to those of opposite-sex
couples, the state's procreative interest in marriage would likely benefit
from same-sex marriage recognition. As Dean Simson explains, the
".common opposite-sex decision to wait until marriage" 62 reflects its

"Id. at 354.
59 id

6 Id. at 359.
6' Gary Simson, Religion by Any Other Name? Prohibitions on Same-Sex Marriage and the

Limits ofthe Establishment Clause, 23 COLUM. J. GENDER & L. 132, 154 (2012) (emphasis added).
62 Id. at 156.
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significance as a "public promise of commitment that offers some
assurance to each member of the couple that the other intends to be there
for the long haul."63 The procreative interest could be furthered, therefore,
due to the "probable increase in procreation by same-sex couples through
modern reproductive technologies if those couples are allowed to marry."
Finally, "same-sex couples are highly unlikely to seek fulfillment of their
individual desires to wed by breaking up, pairing off with and marrying
opposite-sex partners, and producing offspring with them,",6  given that
sexual orientation has a "substantial genetic component."6 6

Furthermore, as Justice Elena Kagan evinced during the oral
arguments for Hollingsworth v. Perry,0 states do not condition marriage
on the fertility, age, or intention of opposite sex couples to have children.
Relatedly, 39.7% of all U.S. births are to unmarried women,69 and the most
recent census study showed that, of the 48.4% of households that comprise
married couples, more than half do not have children. 70 The procreation
argument, therefore, is neither persuasive nor rational.

Ultimately, rather than writing an opinion that centered upon liberty
and said "little about equal protection," 7 Justice Kennedy should have held
that DOMA constituted invidious discrimination, contrary to the Equal
Protection Clause and the Constitution's unwritten guarantee of equality.
In the future, by linking marriage equality to the Constitution's text, rather
than "Manichean platitudes about liberty," 72 the Court will be less
vulnerable to the charges of judicial activism and anti-democratic
overreaching. Justice Kennedy's decision in Windsor left same-sex
couples waiting and wondering when their right to equality will be fully

63 Id.

64 Id. at 155.
6 Id. at 154.
6 Id.
6 See Chris Miles, Justice Elena Kagan Dominated Charles J. Cooper in Prop 8 OralArguments,

POLICYMIC (Mar. 26, 2013), http://www.policymic.com/articles/31161 /justice-elena-kagan-dominated-
charles-j-cooper-in-prop-8-oral-arguments (noting Justice Kagan's hypothetical question in oral
argument that cast doubt on a state's ability to pass a law to issue marriage licenses only to couples
under the age of fifty-five).

61 See Corinne Blalock, Hollingsworth v. Perry: Expressive Harm and the Stakes ofMarriage, 8
DUKE J. CONST. L. & PUB. POL'Y SIDEBAR 217, 239 (2013) ("[P]etitioners' [sic] assert the primacy of
the childrearing aspect of marriage without addressing the obvious critique that heterosexual couples
who are incapable of procreating (and therefore not furthering this interest) are allowed to marry.").

69 Statistics, UNMARRIED EQUALITY, http://www.unmarried.org/statistics/ (last visited Nov. 11,
2013).

0 See Linda A. Jacobsen et al., Household Change in the United States, POPULATION BULLETIN,
Sept. 2012, at 3 tbl.1, available at http://www.prb.org/pdfl2/us-household-change-2012.pdf (noting
that, as of 2010, married couples with and without children respectively constituted 20.2% and 28.2%
of U.S. households).

7 Elmer, supra note 33, at 322.
72 Rosen, supra note 54, at 17.
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realized.

III. CONCLUSION

As an institution, marriage promotes a stable and nurturing
environment and confers substantial economic and social benefits upon its
members. Denying marriage to same-sex couples deprives them of the
tangible and intangible values that marriage brings, something that civil
unions, which Justice Kennedy called "second tier marriage[s]," 73 cannot
rectify. The Constitution's text-not simply its penumbras or unwritten
emanations-contains an express guarantee of equality, and same-sex
couples, like everyone else, are entitled to its protections.

United States v. Windsor, 133 S. Ct. 2675, 2694 (2013).
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NON-PROPHETS: WHY FOR-PROFIT, SECULAR
CORPORATIONS CANNOT EXERCISE RELIGION

WITHIN THE MEANING OF THE FIRST AMENDMENT

ZACHARY J. PHLLIPPS

Under the Patient Protection and Affordable Care Act, employers are
required to provide their employees with insurance coverage for
contraceptives. The regulations provide certain exemptions, but those
exemptions explicitly do not apply to for-profit organizations. As a result,
for-profit corporations run by religious owners have filed nearly fifty
lawsuits, arguing that the contraceptive mandate violates their free
exercise rights under the First Amendment and the Religious Freedom
Restoration Act. Lower courts are split as to whether for-profit, secular
corporations can exercise religion, and the Supreme Court has never
directly ruled on this issue. However, two cases before the Court this term
provide it with an opportunity to address this issue for the first time.

This Note argues that for-profit, secular corporations cannot exercise
religion within the meaning of the First Amendment because, while
religious owners may run a corporation in accordance with a particular
set of religious beliefs, the corporation itself is incapable of holding such a
belief This Note explains why this conclusion comports with the First
Amendment and with Supreme Court precedent regarding the extension of
constitutional guarantees to corporations. Finally, this Note shows why
the pass-through instrumentality theory is deeply flawed and, therefore,
why for-profit, secular corporations may not assert the free exercise rights
of their owners.
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NON-PROPHETS: WHY FOR-PROFIT, SECULAR
CORPORATIONS CANNOT EXERCISE RELIGION WITHIN

THE MEANING OF THE FIRST AMENDMENT

ZACHARY J. PHLLIPPS*

I. INTRODUCTION

Whether for-profit, secular corporations can assert rights under the
Free Exercise Clause of the First Amendment is a complex legal question
that courts have sidestepped for many years. 2  With recent legislation,
however, courts are directly addressing this issue for the first time.3 Under
the Patient Protection and Affordable Care Act ("ACA"), certain group
health plans must cover preventative care and screening as provided by the
Health Resources Services Administration's ("HRSA") guidelines.
HRSA's guidelines require coverage for contraceptives, sterilization, and
patient education and counseling for all women with reproductive capacity
("Contraceptive Mandate" or "Mandate"). Although the regulations
accommodate "certain nonprofit religious organizations with religious

University of Connecticut School of Law, J.D. Candidate 2015; Hamline University, B.A. 2011.
First and foremost, I would like to thank Andrea Edling for her patience, love, and support. I would
also like to thank my family for all their help along the way. Finally, I would like to thank the
members of the Connecticut Law Review for their thoughtful feedback and edits.

U.S. CONST. amend. I ("Congress shall make no law . . . prohibiting the free exercise [of
religion] . . . .").

2 See, e.g., EEOC v. Townley Eng'g & Mfg. Co., 859 F.2d 610, 619-20 (9th Cir. 1988) ("[I]t is
unnecessary to address the abstract issue whether a for profit corporation has rights under the Free
Exercise Clause independent of those of its shareholders and officers."); Brown v. Dade Christian
Schs., Inc., 556 F.2d 310, 313 (5th Cir. 1977) ("The existence or non-existence of institutional rights of
free exercise is a perplexing legal question which we need not decide here.").

See, e.g., Hobby Lobby Stores, Inc. v. Sebelius, 133 S. Ct. 641, 643 (2012) (Sotomayor, Circuit
J.) ("This Court has not previously addressed similar RFRA or free exercise claims brought by closely
held for-profit corporations and their controlling shareholders alleging that the mandatory provision of
certain employee benefits substantially burdens their exercise of religion."); Conestoga Wood
Specialties Corp. v. Sec'y of the U.S. Dep't of Health & Human Servs., 724 F.3d 377, 384 (3d Cir.)
("[W]e are not aware of any case preceding the commencement of litigation about the Mandate, in
which a for-profit, secular corporation was itself found to have free exercise rights."), cert. granted,
134 S. Ct. 678 (2013).

4 42 U.S.C. § 300gg-13(a)(4) (Supp. V 2012).
Group Health Plans and Health Insurance Issuers Relating to Coverage of Preventative Services

Under the Patient Protection and Affordable Care Act, 77 Fed. Reg. 8725, 8725 (Feb. 15, 2012) (to be
codified at 45 C.F.R. pt. 147).



objections to providing contraceptive coverage,"6  such accommodation
expressly "does not extend to for-profit organizations."7

The Contraceptive Mandate resulted in instant turmoil and caused an
outcry among many religious groups and individuals regarding the power
of the federal government to infringe upon religious freedom." As a result,
there has been a substantial increase in litigation on this topic and, as of the
writing of this Note, nearly fifty for-profit, secular corporations run by
religiously committed owners have filed lawsuits challenging the Mandate
under the Free Exercise Clause and the Religious Freedom Restoration Act
("RFRA").9 Parties in six of these cases have filed petitions for a writ of
certiorari presenting questions regarding the religious rights of for-profit,
secular corporations.'o The United States Supreme Court has granted two

6 Coverage of Certain Preventative Services Under the Affordable Care Act, 78 Fed. Reg. 39,870,
39,872 (July 2, 2013) (to be codified at 45 C.F.R. pts. 147, 156).

Id. at 39,875.
See Joseph Kurtz, Commentary: Why We're Resisting the Contraception Mandate, WASH. POST

(Jan. 6, 2014), http://www.washingtonpost.com/national/religion/commentary-why-were-resisting-the-
contraception-mandate/2014/01/06/34el6a02-7717-11e3-a647-al9deaf575b3 story.html (stating that
the Mandate forces "countless Catholic schools, hospitals, and social service organizations" to violate
their deeply held religious beliefs); Mike Lillis, House Dems Enter Legal Fray over ObamaCare Birth-

Control Mandate, THE HILL (Jan. 28, 2014, 9:11 PM), http://thehill.com/blogs/healthwatch/legal-
challenges/ 196747-house-dems-enter-legal-fray-over-birth-control-mandate ("The mandate sparked an
immediate outcry from Republicans, some Democrats and religious groups-particularly the Catholic
Church. . . .").

9 See HHS Mandate Information Central, BECKET FUND FOR RELIGIOUS LIBERTY,
http://www.becketfund.org/hhsinformationcentral/ (last visited Apr. 2, 2014) (stating that forty-seven
for-profit lawsuits have been filed over the HHS mandate).

"o See Petition for a Writ of Certiorari at I, Sebelius v. Newland, No. 13-919 (U.S. Jan. 31, 2014),
2014 WL 356574, at *J ("The question presented is whether RFRA allows a for-profit corporation to
deny its employees the health coverage of contraceptives to which the employees are otherwise entitled
by federal law, based on the religious objections of the corporation's owners."); Petition for Writ of
Certiorari at i-ii, Eden Foods, Inc. v. Sebelius, No. 13-591 (U.S. Nov. 12, 2013), 2013 WL 6040366, at
*i ii (presenting three questions regarding the Sixth Circuit's conclusion that a for-profit corporation
cannot exercise religion); Petition for Writ of Certiorari at i, Gilardi v. U.S. Dep't of Health & Human
Servs., No. 13-567 (U.S. Nov. 5, 2013), 2013 WL 5947519, at *i ("The question presented is whether a
closely-held business corporation operated in accordance with the religious beliefs of its owners can
exercise religion under RFRA."); Petition for a Writ of Certiorari at ii, Autocam Corp. v. Sebelius, No
13-482 (U.S. Oct. 15, 2013), 2013 WL 5652569, at *ii ("Do petitioners' [two for-profit corporations
and their owners] have standing to advance the claim that the HHS Mandate violates [RFRA] by
forcing individual business owners to violate their religious beliefs when governing the corporation
through which they do business upon pain of ruinous consequences?"); Petition for a Writ of Certiorari
at i, Conestoga Wood Specialties Corp. v. Sebelius, No. 13-356 (U.S. Sept. 19, 2013), 2013 WL
5291412, at *i ("The question presented is: Whether the religious owners of a family business, or their
closely-held, for-profit corporation, have free exercise rights that are violated by the application of the
contraceptive-coverage Mandate of the ACA."); Petition for a Writ of Certiorari at I, Sebelius v. Hobby
Lobby Stores, Inc., No. 13-354 (U.S. Sept. 19, 2013), 2013 WL 5290575, at *I ("The question
presented is whether RFRA allows a for-profit corporation to deny its employees the health coverage of
contraceptives to which the employees are otherwise entitled by federal law, based on the religious
objections of the corporation's owners.").

42 CONNECTICUT LA WREVIEW ONLINE [Vol. 46:39



of those petitions."
This Note examines whether for-profit, secular corporations can

exercise religion under the Free Exercise Clause of the First Amendment.12
Part II provides a snapshot of corporate personhood under the Constitution
and discusses how the Supreme Court determines which constitutional
rights corporations may assert. Part III walks through the relevant history
and jurisprudence of the Free Exercise Clause of the First Amendment.
Part IV analyzes non-individual claims and claims of business owners
under the Free Exercise Clause prior to the explosion of litigation in
response to the ACA. Part V delves into the current legal challenges
brought by for-profit, secular corporations asserting rights under the Free
Exercise Clause and RFRA. Finally, Part VI argues that for-profit, secular
corporations cannot exercise religion under the Free Exercise Clause
because a corporation itself is incapable of religious belief. Part VI also
explains how this conclusion is consistent with the purpose and history of
the Free Exercise Clause and with Supreme Court precedent regarding
corporate personhood and the extension of constitutional guarantees to
corporations.

II. CORPORATE PERSONHOOD AND THE FRAMEWORK FOR EXTENDING OR
DENYING CERTAIN CONSTITUTIONAL RIGHTS TO CORPORATIONS

In the words of Chief Justice Marshall, a corporation is "an artificial
being, invisible, intangible, and existing only in contemplation of law." 3

Although the Constitution does not speak of corporations when it refers to
persons, the Supreme Court has repeatedly confirmed that corporations are
persons within the meaning of the Constitution. 4  Since the early 1800s,
the Court has held that corporations have similar rights to individuals," but

" Conestoga Wood Specialties Corp. v. Sebelius, 134 S. Ct. 678 (2013); Sebelius v. Hobby
Lobby Stores, Inc., 134 S. Ct. 678 (2013).

12 Because this Note argues that for-profit corporations cannot exercise religion, it does not reach
the question of whether the Mandate violates the First Amendment or RFRA. For more on this
question, see Terry Day & Leticia Diaz, The Affordable Care Act and Religious Freedom: The Next

Battleground, II GEO. JL. & PUB. POL'Y 63, 101-02 (2013).
" Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat.) 518, 636 (1819).
14 See, e.g., Gulf, Colo. & Santa Fe Ry. Co. v. Ellis, 165 U.S. 150, 154 (1897) ("It is well settled

that corporations are persons within the provisions of the Fourteenth Amendment of the Constitution of
the United States."); Covington & Lexington Tpk. Rd. Co. v. Sandford, 164 U.S. 578, 592 (1896) ("It
is now settled that corporations are persons within the meaning of the constitutional provisions
forbidding the deprivation of property without due process of law, as well as a denial of the equal
protection of the laws."); Minneapolis & St. Louis Ry. Co. v. Beckwith, 129 U.S. 26, 28 (1889) ("It is
contended by counsel as the basis of his argument, and we admit the soundness of his position, that
corporations are persons within the meaning of the [Fourteenth Amendment].").

" See, e.g., Soc'y for the Propagation of the Gospel in Foreign Parts v. Town of Pawlet, 29 U.S.
(4 Pet.) 480, 501-03 (1830) (holding that corporations have the right to hold land); Bank of the U.S. v.
Deveaux, 9 U.S. (5 Cranch) 61, 67-70 (1809) (holding that corporations may sue and be sued in federal
court via diversity jurisdiction).
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the foundation of corporate personhood under the Constitution truly began
with the Court's announcement in Santa Clara v. Southern Pacific
Railroad Co. 6 that corporations are persons for purposes of the Fourteenth
Amendment.' 7  Despite the disagreement of a few later justices, 8 Santa
Clara laid the foundation for the Court to grant constitutional rights to
corporations. Since Santa Clara, the Court has held that corporations
possess equal protection and due process rights,19 are protected against
unreasonable search and seizure, 20 and are allowed to assert double
jeopardy protections. 2

1 Within the First Amendment specifically, the Court
has recognized corporate free speech rights, 22 including the right to
political speech.23

The constitutional rights possessed by corporations, however, are not
identical to those of individuals.2 4  For example, the Court has denied
corporations from asserting the privilege against self-incrimination because

16 118 U.S. 394 (1886).
1 Interestingly, the Santa Clara opinion itself contains no conclusion that corporations are

persons. Instead, Chief Justice Waite said before oral argument:

The court does not wish to hear argument on the question whether the provision in
the Fourteenth Amendment to the Constitution, which forbids a State to deny to any
person within its jurisdiction the equal protection of the laws, applies to these
corporations. We are all of opinion that it does.

Id. at 396. Regardless, later cases point to Santa Clara as the seminal case. See, e.g., Beckwith, 129
U.S. at 28 (stating that Santa Clara set forth the doctrine that corporations are persons within the
meaning of the Fourteenth Amendment).

" See, e.g., Wheeling Steel Corp. v. Glander, 337 U.S. 562, 579-80 (1949) (Douglas, J.,
dissenting) (arguing that "the Santa Clara case was wrong and should be overruled" because '"persons'
in the first sentence [of the Fourteenth Amendment] plainly include[s] only human beings, for
corporations are not 'born or naturalized"').

'9 See Sandford, 164 U.S. at 592 ("It is now settled that corporations are persons within the
meaning of the constitutional provisions forbidding the deprivation of property without due process of
law, as well as a denial of the equal protection of the laws.").

20 See G.M. Leasing Corp. v. United States, 429 U.S. 338, 354 (1977) (extending Fourth
Amendment search and seizure protections to a corporation when the "intrusion into [the corporation's]
privacy [is] not based on the nature of its business, its license, or any regulation of its activities"); Hale
v. Henkel, 201 U.S. 43, 76 (1906) ("[W]e do not wish to be understood as holding that a corporation is
not entitled to immunity, under the Fourth Amendment, against unreasonable searches and seizures.").

21 See United States v. Martin Linen Supply Co., 430 U.S. 564, 567 (1977) (affirming the decision
of the lower court, which "reasoned that, since reversal of the acquittals would enable the United States
to try [respondent corporations] a second time, the bar of the Double Jeopardy Clause" prevented such
reversal).

22 See First Nat'l Bank of Bos. v. Bellotti, 435 U.S. 765, 784 (1978) ("We thus find no support in
the First or Fourteenth Amendment, or in the decisions of this Court, for the proposition that speech
that otherwise would be within the protection of the First Amendment loses that protection simply
because its source is a corporation that cannot prove, to the satisfaction of a court, a material effect on
its business or property.").

23 See Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 365 (2010) ("[T]he Government
may not suppress political speech on the basis of the speaker's corporate identity.").

24 See, e.g., Bellotti, 435 U.S. at 779 n.14 ("Corporate identity has been determinative in several
decisions denying corporations certain constitutional rights . . . .").
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this privilege is "purely personal" and applies only to "natural
individuals."25 Therefore, this privilege "cannot be utilized by or on behalf
of any organization."26 Moreover, for an individual within a corporation to
assert this privilege, the papers and effects in question must be the property
of the individual, not of the corporation, because:

[I]ndividuals, when acting as representatives of a collective
group, cannot be said to be exercising their personal rights
and duties nor to be entitled to their purely personal
privileges. Rather they assume the rights, duties and
privileges of the artificial entity or association of which they
are agents or officers and they are bound by its obligations.27

Therefore, individuals in their official capacity within a corporation
cannot assert their privilege against self-incrimination because it is an
"unjustifiable extension" of the personal rights the officers enjoy.28

Looking to the historical context of the Fifth Amendment privilege against
self-incrimination, the Court reasoned that "[t]he framers of the
constitutional guarantee against compulsory self-disclosure, who were
interested primarily in protecting individual civil liberties, cannot be said
to have intended the privilege to be available to protect economic or other
interests of such organizations so as to nullify appropriate governmental
regulations."29

The Court in First National Bank of Boston v. Bellott30 summarized
the test for determining which constitutional rights a corporation may
assert:

Certain "purely personal" guarantees . . . are unavailable to
corporations and other organizations because the "historic
function" of the particular guarantee has been limited to the
protection of individuals. . . . Whether or not a particular
guarantee is "purely personal" or is unavailable to
corporations for some other reason depends on the nature,
history, and purpose of the particular constitutional

* * 31provision.

Thus, when the Supreme Court extends a particular constitutional right

25 United States v. White, 322 U.S. 694, 698-99 (1944); see also Hale, 201 U.S. at 69-70 ("The
right of a person under the Fifth Amendment to refuse to incriminate himself is purely a personal
privilege of the witness. It was never intended to permit him to plead the fact that some third person
might be incriminated by his testimony, even though he were the agent of such person.").

26 White, 322 U.S. at 699.
27 Id.
28 Wilsony. United States, 221 U.S. 361, 385 (1911).
29 White, 322 U.S. at 700.
30 435 U.S. 765 (1978).
3 Id. at 779 n.14 (citation omitted).
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to corporations, it does so only when the right is not purely personal and
there is a long history of protecting that right for corporations.3 2 Likewise,
courts deny corporations certain constitutional rights when the right is
purely personal and there is no nature, history, or purpose supporting the
right's availability to corporations.33 With this framework in mind, it is
necessary next to discuss the constitutional right at issue here: free exercise
of religion.

III. THE DOUBLE ASPECT OF THE FREE EXERCISE CLAUSE

The Free Exercise Clause was designed to prevent individuals from
being compelled under the threat of criminal sanctions "to perform acts
undeniably at odds with fundamental tenets of their religious beliefs."34

Therefore, free exercise issues arise almost exclusively in situations where
an individual's deeply held religious beliefs or practices conflict with his
or her legal obligations. Despite the grand proclamation that "Congress
shall make no law . . . prohibiting the free exercise [of religion],"3 5 the
Supreme Court has consistently recognized that an individual's right to
free exercise of religion is not absolute.36

In Reynolds v. United States,37  the seminal Supreme Court case
addressing the extent to which the government can impinge on a person's
free exercise rights,38 Reynolds claimed that he accepted and practiced the
doctrine of the Mormon Church "that it was the duty of male members ...

32 See, e.g., Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 342 (2010) (citing to more
than twenty cases to show that there is a long history of recognizing that First Amendment political
speech protection extends to corporations).

3 Similar to the privilege against self-incrimination, the Supreme Court has also denied
corporations equality with individuals in the enjoyment of a right to privacy. Cal. Bankers Ass'n v.
Shultz, 416 U.S. 21, 65 (1974); United States v. Morton Salt Co., 338 U.S. 632, 652 (1950). Likewise,
other courts have relied on Bellott to refuse to grant corporations the right to vote. See Texfi Indus.,
Inc. v. City of Fayetteville, 269 S.E.2d 142, 150 (N.C. 1980) (holding that corporations have no right to
vote because "[t]he very nature of a corporation prevents it from sharing an identity with the broader
humane, economic, ideological, and political concerns of the human body politic").

34 Wisconsinv. Yoder, 406 U.S. 205, 218 (1972).
3 U.S. CONST. amend. I (emphasis added).
36 See, e.g., Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940) (noting that the freedom to act

under the Religion Clause is not absolute).
3 98 U.S. 145 (1878).
31 See DANIEL 0. CONKLE, CONSTITUTIONAL LAW: THE RELIGION CLAUSES 7 (2d ed. 2009)

("[T]he Supreme Court had no occasion to interpret the Religion Clauses [until Reynolds]."). Prior to
Reynolds, the Court had, on several occasions, briefly interpreted the Religion Clauses of the First
Amendment. See, e.g., Watson v. Jones, 80 U.S. (13 Wall.) 679, 728 (1871) ("In this country the full
and free right to entertain any religious belief, to practice any religious principle, and to teach any
religious doctrine which does not violate the laws of morality and property, and which does not infringe
personal rights, is conceded to all."). However, Reynolds was the first case in which the Supreme
Court directly addressed a conflict between a person's religiously motivated actions and the law. See
Reynolds, 98 U.S. at 162 (stating the issue as "whether religious belief can be accepted as ajustification
of an overt act made criminal by the law of the land.").
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to practise polygamy . . . and that the penalty for . . . failure and refusal
would be damnation in the life to come."3 9 At trial, the court refused to
instruct the jury, as Reynolds had requested, that they must find Reynolds
not guilty if they find that he had acted out of a "religious duty."40  The
Supreme Court unanimously upheld Reynolds's conviction for violating
the federal law banning polygamy, stating that "Congress was deprived of
all legislative power over mere opinion, but was left free to reach actions
which were in violation of social duties or subversive good order."4'
According to the Court, to permit an individual to violate the law based on
religious belief "would be to make the professed doctrines of religious
belief superior to the law of the land, and in effect to permit every citizen
to become a law unto himself."42

In Cantwell v. Connecticut43 the Court summarized this dichotomy
between belief and conduct.44  There, the Court stated that the Religion
Clauses embrace two concepts: "[F]reedom to believe and freedom to act.
The first is absolute but, in the nature of things, the second cannot be.
Conduct remains subject to regulation for the protection of society."
Thus, while the right to religious belief is absolute, religious conduct is

* * 47subject to regulation.
Most relevant here is the fact that to infringe upon an individual's free

exercise rights, the governmental action must interfere with the
individual's "sincerely held religious beliefs."4  While such "religious

39 Reynolds, 98 U.S. at 161 (internal quotation marks omitted).
40

1 d. at 161-62.
41 Id. at 164, 168.
42 Id. at 167. The Supreme Court echoed this rationale in Davis v. Beason, 133 U.S. 333 (1889),

stating that "[h]owever free the exercise of religion may be, it must be subordinate to the criminal laws
of the country, passed with reference to actions regarded by general consent as properly the subjects of
punitive legislation." Id. at 342-43.

43 310 U.S. 296 (1940).
44 See id. at 303 ("The constitutional inhibition of legislation on the subject of religion has a

double aspect. On the one hand, it forestalls compulsion by law of the acceptance of any creed or the
practice of any form of worship. Freedom of conscience and freedom to adhere to such religious
organization or form of worship as the individual may choose cannot be restricted by law. On the other
hand, it safeguards the free exercise of the chosen form of religion.").

45 Id. at 303-04.
46 See United States v. Ballard, 322 U.S. 78, 86 (1944) ("Freedom of thought, which includes

freedom of religious belief, is basic in a society of free men.").
47 See Wisconsinv. Yoder, 406 U.S. 205, 220 (1972) ("It is true that activities of individuals, even

when religiously based, are often subject to regulation by the States in the exercise of their undoubted
power to promote the health, safety, and general welfare, or the Federal Government in the exercise of
its delegated powers.").

48 Frazee v. Ill. Dep't of Emp't Sec., 489 U.S. 829, 834 (1989); see also Murphy v. Arkansas, 852
F.2d 1039, 1041 (8th Cir. 1988) ("To determine whether governmental conduct infringes upon an
individual's first amendment free exercise rights, a court must first inquire whether the challenged
governmental action interferes with the claimant's 'sincerely held religious beliefs.'"); Forest Hills
Early Learning Ctr., Inc. v. Lukhard, 728 F.2d 230, 240 (4th Cir. 1984) ("[O]nly those laws that
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beliefs need not be acceptable, logical, consistent, or comprehensible to
others in order to merit First Amendment protection," 49 the Free Exercise
Clause protects only those beliefs that are "rooted in religion."50  For
conduct to be protected by the Free Exercise Clause, therefore, it must be
motivated by such a sincerely held religious belief. 5

IV. NON-INDIVIDUAL CLAIMS AND CLAIMS OF BUSINESS OWNERS

UNDER THE FREE EXERCISE CLAUSE PRIOR TO THE ACA
Prior to the recent litigation involving the ACA, courts typically

avoided ruling on whether associations and corporations had standing
under the Free Exercise Clause. Take, for example, EEOC v. Townley
Engineering & Manufacturing Co.,52 in which born-again Christians
founded a corporation, "made a covenant with God that their business
would be a Christian, faith-operated business," and were "unable to
separate God from any portion of their daily lives, including their activities
at the Townley company." 53  After the Equal Employment Opportunity
Commission successfully obtained a permanent injunction prohibiting the
Townley company from requiring that employees "attend devotional
services,"54 the company urged the Ninth Circuit to hold that the company
was "entitled to invoke the Free Exercise Clause on its own behalf"5 5

Instead, the Ninth Circuit stated that "the rights at issue are those of Jake
and Helen Townley" because "Townley presents no rights of its own
different from or greater than its owners' rights."56 Thus, the court held
that it was unnecessary to address the issue of whether a for-profit
corporation has rights under the Free Exercise Clause.57

impede the holding or active expression of sufficiently sincere and central religious beliefs impinge
upon free exercise rights.").

49 Thomas v. Review Bd. of Ind. Emp't Sec. Div., 450 U.S. 707, 714 (1981).
oId. at 713.

See State v. Ephraim, 610 A.2d 1320, 1323 (Conn. App. Ct. 1992) ("It is ... well settled that
the free exercise of religion clause protects only those activities that are undertaken because of a
religious belief that the defendant sincerely holds."); cf Lukhard, 728 F.2d at 240 ("Whether ... the
holding or active expression of particular beliefs involves the observance of 'religion' depends upon
the sincerity of the beliefs held and the centrality of those beliefs to an identifiable religious faith or
commitment . . . ."); Davis v. Powell, 901 F. Supp. 2d 1196, 1223 (S.D. Cal. 2012) ("To be entitled to
protection under the Free Exercise Clause of the First Amendment, the claim must involve a sincerely
held religious belief.").

52 859 F.2d 610 (9th Cir. 1988).
Id. at 611-12 (internal quotation marks omitted).

4 Id. at 612.
Id. at 619.

6 Id. at 620.
" See id. at 619-20 ("Because Townley is merely the instrument through and by which Mr. and

Mrs. Townley express their religious beliefs, it is unnecessary to address the abstract issue whether a
for profit corporation has rights under the Free Exercise Clause independent of those of its shareholders
and officers."). The Ninth Circuit subsequently applied this reasoning to a case in which a pharmacy
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Despite the uneasiness to address whether corporations have free
exercise rights, the Supreme Court has held that an organization, the
Women's Division of the Board of Global Ministries of the United
Methodist Church, did not have standing to challenge a law under the Free
Exercise Clause.' The Court stated that "[s]ince 'it is necessary in a free
exercise case for one to show the coercive effect of the enactment as it
operates against him in the practice of his religion,' the claim asserted here
is one that ordinarily requires individual participation."5 9 The organization
lacked standing because the members of the Women's Division had a
"diversity of view [s]" and thus "the participation of individual
members . . . [was] essential to a proper understanding and resolution of
their free exercise claims."60

The Minnesota Appellate and Supreme Courts similarly held that a for-
profit health club did not have standing to assert the Free Exercise Clause
of the First Amendment as a defense. 6' The principals of the club were all
born-again Christians62 who, after receiving complaints regarding
homosexual conduct, began "cracking down" on homosexual members,
including terminating a homosexual member for doing "four or five quick
[dance] steps." 63  The member sued the club for violating a Minneapolis
ordinance prohibiting discrimination in public accommodations because of
sexual or affectional preferences. The club argued that the ordinance
infringed upon the religious freedom of the principals, 6' but the Minnesota
Court of Appeals held that the ordinance was constitutional because the
club did not have standing to assert the Free Exercise Clause as a
defense. The court reasoned, "There are two possible theories under
which an institution might assert the free-exercise clause as a defense: (1)
it has institutional rights of free exercise, or (2) it may assert the free-

brought a free exercise challenge to a state regulation requiring it to provide Plan B emergency
contraception. See Stormans, Inc. v. Selecky, 586 F.3d 1109, 1113-16, 1119 (9th Cir. 2009) ("We
decline to decide whether a for-profit corporation can assert its own rights under the Free Exercise
Clause and instead examine the rights at issue as those of the corporate owners."). The Fifth Circuit
similarly sidestepped the issue. See Brown v. Dade Christian Schs., Inc., 556 F.2d 310, 313 (5th Cir.
1977) ("The existence or non-existence of institutional rights of free exercise is a perplexing legal
question which we need not decide here.").

"Harris v. McRae, 448 U.S. 297, 321 (1980).
59 Id. (citation omitted) (quoting Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 223

(1963)).
60 Id.
61 Blandingv. Sports & Health Club, Inc., 373 N.W.2d 784, 789 (Minn. Ct. App. 1985), aff'd, 389

N.W.2d 205 (Minn. 1986).
62 Id.
63 Id. at 787.
64 Id. at 786, 788.
6 Id. at 789.
66 Id.
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exercise rights of its principals."6 7  After quickly disposing of the first
theory,'6 the court determined that "[t]he evangelical religious commitment
of its principals is not germane to the Club's purpose, profitseeking."69

Because the principals of the club chose "to enter the economic arena as
entrepreneurs, they must accept that they cannot attribute their own
religious beliefs, however sincere, to their profit-seeking corporation."70

This last point-that the free exercise rights of individuals can be
limited by their choice to enter into commercial activity-was considered
by the Supreme Court in United States v. Lee. 7' The appellee, an Amish
farmer and carpenter, had failed to withhold social security tax from the
several Amish employees he hired to work on his farm and in his shop. 2

He also failed as the employer to pay his share of social security taxes.73

The Court accepted the employer's contention that payment and receipt of
social security benefits is "forbidden by the Amish faith" and interfered
with their free exercise rights,74 but held that "religious belief in conflict
with the payment of taxes affords no basis for resisting the tax.",7  The
court stated:

[E]very person cannot be shielded from all the burdens
incident to exercising every aspect of the right to practice
religious beliefs. When followers of a particular sect enter
into commercial activity as a matter of choice, the limits they
accept on their own conduct as a matter of conscience and
faith are not to be superimposed on the statutory schemes
which are binding on others in that activity. Granting an
exemption from social security taxes to an employer operates
to impose the employer's religious faith on the employees.76

Thus, although the Free Exercise Clause secures religious liberty for an
individual, religious conduct is subject to regulation when the individual
enters into the commercial arena in search of profit. As shown next,
challenges by corporations asserting rights under the Free Exercise Clause
have flourished since the passing of the ACA.

67 Id.
61 See id. ("The Club makes no assertion that its practices are based upon a genuine belief that it

holds, and there are no facts which would support this theory.").
69 Id. at 790.
7
0 id.

7 455 U.S. 252 (1982).
72 Id. at 254.
73 id.

74 Id. at 257.
7 Id. at 260.
76 Id. at 261.
7 Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 223 (1963).
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V. FREE EXERCISE CHALLENGES TO THE CONTRACEPTIVE MANDATE

BROUGHT BY FOR-PROFIT, SECULAR CORPORATIONS

A. The Contraceptive Mandate

The ACA requires employers with fifty or more full-time employees to
provide their employees with a minimum level of health insurance.78  To
further this end, the ACA requires certain group health plans to cover
preventative care and screening as provided in guidelines issued by the
HRSA, an agency within the Department of Health and Human Services.79

The HRSA guidelines require coverage for "[a]ll Food and Drug
Administration approved contraceptive methods, sterilization procedures,
and patient education and counseling for all women with reproductive
capacity," unless the employer or plan is exempt.o FDA-approved
contraceptive methods include diaphragms, oral contraceptive pills,
emergency contraceptives, and intrauterine devices.8 ' The plans must
provide this coverage without cost-sharing-such as copayments,
coinsurance, or deductibles.8 2  The Act required employers to provide
group health plans conforming to the guidelines for plan years beginning
on August 1, 2012.83 Employers failing to meet the group health plan
requirements face a tax of $100 per employee per day. 4

The regulations exempt religious employers from covering
contraceptive services, 5 but to qualify as a religious employer an
organization must meet all of the following criteria:

(1) The inculcation of religious values is the purpose of the
organization. (2) The organization primarily employs
persons who share the religious tenets of the organization.
(3) The organization serves primarily persons who share the
religious tenets of the organization. (4) The organization is a
nonprofit organization as described in section 6033(a)(1) and
section 6033(a)(3)(A)(i) or (iii) of the Internal Revenue Code

42 U.S.C. § 300gg-13(a) (Supp. V 2012).
79 Id. § 300gg-13(a)(4).
'o Group Health Plans and Health Insurance Issuers Relating to Coverage of Preventative Services

Under the Patient Protection and Affordable Care Act, 77 Fed. Reg. 8725, 8725 (Feb. 15, 2012) (to be
codified at 45 C.F.R. pt. 147) (internal quotation marks omitted).

" O'Brien v. U.S. Dep't of Health & Human Servs., 894 F. Supp. 2d 1149, 1155 (E.D. Mo.
2012).

82 Group Health Plans and Health Insurance Issuers Relating to Coverage of Preventative Services
Under the Patient Protection and Affordable Care Act, 77 Fed. Reg. at 8725.

8 Id. at 8725-26.
84 26 U.S.C. § 4980D(b)(1) (2012).

Health Insurance Reform Requirements for the Group and Individual Health Insurance
Markets, 45 C.F.R. § 147.130(a)(1)(iv)(A) (2013).
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of 1986, as amended. 6

The regulations provide that the religious-employer exemption "does not
extend to for-profit organizations."

B. Ensuing Litigation

As a result, for-profit corporations have filed nearly fifty lawsuits in
district courts around the country seeking injunctions against the mandate,
arguing that it violates their free exercise rights." Some district courts
avoided deciding whether for-profit corporations can exercise religion and
instead held that, even assuming for-profit corporations can exercise
religion, the Mandate does not impose a substantial burden.89 Other
district courts avoided the question by applying the pass-through
instrumentality theory90 or by holding that the owners may bring suit on
behalf of the third-party corporation. 91 A few district courts held merely
that the respective corporation before the court did not engage in sufficient
religious activity to establish that it exercised religion. 9 2  Finally, several

86 Id. § 147.130(a)(1)(iv)(B).
Coverage of Certain Preventative Services Under the Affordable Care Act, 78 Fed. Reg.

39,870, 39,875 (July 2, 2013) (to be codified at 45 C.F.R. pts. 147, 156). The departments issuing the
regulations stated that they were "unaware of any court granting a religious exemption to a for-profit
organization." Id.

" See supra note 9.

89 See, e.g., Grote Indus., LLC v. Sebelius, 914 F. Supp. 2d 943, 949 (S.D. Ind. 2012) ("[W]e find
that [the Mandate] does not place a 'substantial burden' on either Grote Industries or the individual
plaintiffs, and does not violate Plaintiffs' rights under the Free Exercise Clause. Thus, we decline to
reach the issue of whether a secular, for-profit corporation is capable of exercising a religion within the
meaning of RFRA or the First Amendment."); O'Brien, v. U.S. Dep't of Health & Human Servs., 894
F. Supp. 2d 1149, 1158 (E.D. Mo. 2012) ("[T]his Court declines to reach the question of whether a
secular limited liability company is capable of exercising a religion . . .. Assuming, arguendo, that OIH
can exercise a religion . . . the burden on that exercise is too attenuated to state a claim for relief.").

90 See, e.g., Monaghan v. Sebelius, 931 F. Supp. 2d 794, 802 (E.D. Mich. 2013) ("[T]he Court
finds that [the for-profit corporation] is merely the instrument through and by which [the sole owner]
expresses his religious beliefs."); Legatus v. Sebelius, 901 F. Supp. 2d 980, 988 (E.D. Mich. 2012)
("[A] strong case for standing, at least on a Stormans pass-through instrumentality theory, is
sustainable.... Accordingly, the court need not, and does not, decide whether Weingartz Supply Co.,
as a for-profit business, has an independent First Amendment right to free exercise of religion."). This
theory originated in the Ninth Circuit in EEOC v. Townley Engineering & Manufacturing Co., 859

F.2d 610, 619-20 (9th Cir. 1988), discussed in Part IV.
9' See, e.g., Korte v. U.S. Dep't of Health & Human Servs., 912 F. Supp. 2d 735, 742 (S.D. Ill.

2012) ("Because K & L is a family-owned S corporation, the religious and financial interests of the
[owners] are virtually indistinguishable. Therefore, the [owners] satisfy the third-party standing test for
purposes of presenting the Free Exercise Clause and RFRA claims of K & L. Consequently, the
[owners] and K & L have standing to sue ..... (footnote omitted)), rev'd, 735 F.3d 654 (7th Cir.
2013).

92 See, e.g., Gilardi v. Sebelius, 926 F. Supp. 2d 273, 280-81 (D.D.C.) ("[T]he Court finds that the
Freshway Corporations are engaged in purely commercial conduct and do not exercise
religion .... The Court declines to reach the question of whether any secular, for-profit corporation can
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district courts held that for-profit, secular corporations cannot exercise
religion.93

On appeal, the Seventh, Eighth, and Tenth Circuits have granted
preliminary injunctions enjoining the enforcement of the Mandate,94 while
the Third, Sixth, and D.C. Circuits have denied preliminary injunctions. 95

Parties in six of the cases filed petitions for a writ of certiorari presenting
questions regarding the religious rights of for-profit, secular corporations. 96

The Court granted the petitions in Hobby Lobby9 7 and Conestoga Wood.98

1. Hobby Lobby

Hobby Lobby Stores, Inc. ("Hobby Lobby") and Mardel, Inc. are
privately held, for-profit corporations owned by members of the Green

exercise religion."), aff'd, 773 F.3d 1208 (D.C. Cir.), petition for cert. filed, 2013 WL 5947519 (U.S.
Nov. 5, 2013) (No. 13-567).

93 See MK Chambers Co. v. Dep't of Health & Human Servs., No. 13-11379, 2013 WL 5182435,
at *6 (E.D. Mich. Sept. 13, 2013) ("[T]he nature, history and purpose of the Free Exercise Clause
demonstrate that it is one of the 'purely personal' rights and as such, is unavailable to a secular, for-
profit corporation."); Eden Foods, Inc. v. Sebelius, No. 13-11229, 2013 WL 1190001, at *4 (E.D.
Mich. Mar. 22) ("[T]he Court is not persuaded that [the for-profit corporation] has a right to proceed
under the Free Exercise Clause of the First Amendment."), aff'd, 733 F.3d 626 (6th Cir.), petition for
cert. filed, 2013 WL 6040366 (U.S. Nov. 12, 2013) (No. 13-591); Conestoga Wood Specialities Corp.
v. Sebelius, 917 F. Supp. 2d 394, 407-10 (E.D. Pa.) (holding that secular, for-profit corporations have
no free-exercise rights and rejecting the pass-through instrumentality theory), aff'd, 724 F.3d 377 (3d
Cir.), cert. granted, 134 S. Ct. 678 (2013).

94 See Korte v. Sebelius, 735 F.3d 654, 687 (7th Cir. 2013) (granting preliminary injunctions in
two consolidated cases); Annex Med., Inc. v. Sebelius, No. 13-1118, 2013 WL 1276025, at *3 (8th Cir.
Feb. 1, 2013) (granting a preliminary injunction pending appeal); O'Brien v. U.S. Dep't of Health and
Human Servs., No. 12-3357, 2012 U.S. App. LEXIS 26633, at *4 (8th Cir. Nov. 28, 2012) (granting
motion for stay pending appeal); Newland v. Sebelius, No. 12-1380, 2013 WL 5481997, at *3 (10th
Cir. Oct. 3, 2013) (affirming the district court's granting of a preliminary injunction to a for-profit
corporation), petition for cert.filed, 2014 WL 356574 (U.S. Jan. 31, 2014) (No. 13-919); Hobby Lobby
Stores, Inc. v. Sebelius, 723 F.3d 1114, 1147 (10th Cir.) (en banc) (reversing the district court's denial
of a preliminary injunction to a for-profit corporation), cert. granted, 134 S. Ct. 678 (2013)

95 See Conestoga Wood Specialties Corp. v. Sec'y of the U.S. Dep't of Health & Human Servs.,
724 F.3d 377, 389 (3d Cir.) (affirming the district court's denial of a preliminary injunction to the for-
profit corporation and the religious owners), cert. granted, 134 S. Ct. 678 (2013); Eden Foods, Inc.,
733 F.3d at 633 (affirming the district court's denial of a for-profit corporation's request for a
preliminary injunction), petition for cert. filed, 2013 WL 6040366 (U.S. Nov. 12, 2013) (No. 13-591);
Autocam Corp. v. Sebelius, 730 F.3d 618, 628 (6th Cir. 2013) (affirming the district court's denial of a
for-profit corporation's motion for a preliminary injunction), petition for cert. filed, 2013 WL 5652569
(U.S. Oct. 15, 2013) (No 13-482); Gilardi v. U.S. Dep't of Health & Human Servs., 733 F.3d 1208,
1224 (D.C. Cir. 2013) (affirming the district court's denial of a preliminary injunction with respect to
the for-profit companies), petition for cert. filed, 2013 WL 5947519 (U.S. Nov. 5, 2013) (No. 13-567).
Interestingly, the D.C. Circuit granted the preliminary injunction as to the religious owners, stating, "If
the companies have no claim to enforce-and as nonreligious corporations, they cannot engage in
religious exercise-we are left with the obvious conclusion: the right belongs to the [owners], existing
independently of any right of the [for-profit] companies." Id. at 1216.

96 See supra note 10.
97 Sebelius v. Hobby Lobby Stores, Inc., 134 S. Ct. 678 (2013).
98 Conestoga Wood Specialties Corp. v. Sebelius, 134 S. Ct. 678 (2013).
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family. 99 Hobby Lobby is an arts and crafts chain with 13,000 full-time
employees and Mardel is an affiliated chain of Christian bookstores with
400 employees. 00 The Greens operate these companies in accordance with
their Christian faith-for example, the stores close on Sundays, buy
newspaper advertisements inviting people to "know Jesus as Lord and
Savior," and refuse to facilitate or promote alcohol use.' 0' The
management trust through which the Greens operate Hobby Lobby and
Mardel exists "to honor God" and to "use the Green family assets to create,
support, and leverage the efforts of Christian ministries."10 2 Each trustee
must sign a "Trust Commitment" requiring him or her to "maintain a close
intimate walk with the Lord Jesus Christ by regularly investing time in His
Word and prayer."' 03 Not surprisingly, the Greens' religious faith prohibits
them from providing health insurance coverage to employees for
"contraceptive devices that might cause abortions and pregnancy-
terminating drugs." 04

Hobby Lobby, Mardel, and the Greens sought a preliminary injunction
in the United States District Court for the Western District of Oklahoma,
arguing that the Mandate violated their free exercise rights under the First
Amendment and RFRA.' The district court denied the injunction on the
grounds that secular, for-profit corporations do not possess constitutional
free exercise rights and are not "persons" under RFRA, and that the
Mandate was neutral and generally applicable and did not impose a
substantial burden on the Greens. 06

The Tenth Circuit reversed, holding that Hobby Lobby and Mardel are
persons exercising religion" under RFRA. 0 7 The court noted that RFRA

does not define "person" and thus turned to the Dictionary Act, which
states that the word "'person' . . . include[s] corporations, companies,
associations, firms, partnerships, societies, and joint stock companies, as
well as individuals." 08  The court then concluded that, because the
Supreme Court has recognized a right to associate for the purpose of
engaging in the free exercise of religion,109 and because individuals have

99 Hobby Lobby, 723 F.3d at 1122.
100 Id.

101 Id.
102 Id (internal quotation marks omitted).
103 id.
104 Hobby Lobby Stores, Inc. v. Sebelius, 870 F. Supp. 2d 1278, 1285 (W.D. Okla. 2012), rev'd

en banc, 723 F.3d 1114 (10th Cir.), cert. granted, 134 S. Ct. 678 (2013).
105 id.
106 Id. at i287-88, 1291-92, 1296-97.
10' Hobby Lobby, 723 F.3d at 1128.
108 Id. at 1129 (alterations in original) (quoting I U.S.C. § 1 (2012)).
109 Id. at 1133 (relying onRoberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984), and Citizens United

v. Federal Election Commission, 558 U.S. 310, 342-43 (2010)).
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free exercise rights with respect to for-profit activities,110 the Free Exercise
Clause is not a purely personal guarantee unavailable to corporations."'
The court stated that the government's argument-that there are no free
exercise rights when individuals incorporate and fail to satisfy Internal
Revenue Code § 501(c)(3)-is not "rooted in the text of the First
Amendment."112

Chief Judge Briscoe and Judge Matheson both filed separate opinions
arguing that Hobby Lobby and Mardel were not protected by RFRA.113

Chief Judge Briscoe began her dissent by criticizing the majority's holding
based on the lack of evidence, the failure of the corporate plaintiffs to
satisfy their burden of persuasion, and the lack of precedent "to support the
plaintiffs' novel claims.""4 Regarding for-profit corporations' rights under
the Free Exercise Clause, Chief Judge Briscoe stated that the plaintiffs,
who carried the burden, provided "no persuasive authority. . . . Not
because they have overlooked precedent. But rather because none
exists."" 5  She argued that Congress, when employing the word "person"
in RFRA, could not have anticipated that it would encompass for-profit
corporations because, "during the 200-year span between the adoption of
the First Amendment and RFRA's passage, the Supreme Court consistently
treated free exercise rights as confined to individuals and non-profit
religious organizations."" 6  Thus, she rejected the majority's conclusion
that Hobby Lobby and Mardel are "persons" exercising religion under
RFRA." 7

Judge Matheson agreed with Chief Judge Briscoe that there were
"serious concerns about the corporations' entitlement to RFRA
protection.""" In his analysis, Judge Matheson pointed out three main
reasons why Hobby Lobby and Mardel did not show that they are
"persons" exercising religion for the purposes of RFRA.119 The first was
the "dearth of legal precedent that for-profit, secular corporations have
rights under RFRA or the Free Exercise Clause." 20 Second, Judge

10 Id. at 1134 (relying on United States v. Lee, 455 U.S. 252, 254-58 (1982), and Braunfeld v.
Brown, 366 U.S. 599, 600-10 (1961) (plurality opinion)).

. Id. at 1133-34.
12 Id. at 1134.
. See id. at 1175 (Brisco, C.J., concurring in part and dissenting in part) ("I reject the majority's

conclusion that Hobby Lobby and Mardel are 'persons' exercising religion for purposes of RFRA.");
id. at 1180 (Matheson, J., concurring in part and dissenting in part) ("Hobby Lobby and Mardel failed
to show they are substantially likely to succeed on the merits of their RFRA claim.").

114 Id. at 1163 (Briscoe, C.J., concurring in part and dissenting in part).
.. Id. at 1167-68.
116 Id. at 1168.

.. Id. at 1175.

.. Id. at I 180 (Matheson, J., concurring in part and dissenting in part).
"9 Id. at 1180-8 1.
120 Id. ati1178.
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Matheson pointed out that there are "no federal statute[s] recognizing for-
profit corporations as religious organizations."' 2' Third, granting for-profit
corporations protection under RFRA would allow them "to challenge a
wide swath of federal laws governing employers' obligations to
employees." 22 Therefore, Judge Matheson similarly concluded that
Hobby Lobby and Mardel failed to show that RFRA applied to them.123

However, he believed that the analysis should end there-as opposed to
concluding "once and for all that RFRA or the Free Exercise Clause
provides no protection to any for-profit corporation" 24 -because
"[p]rudential considerations of judicial restraint" demanded that the court
not attempt to answer "such a novel and significant question until we have
to." 25

The Tenth Circuit remanded the RFRA claim, and the majority
declined to address the Greens' claims or Hobby Lobby and Mardel's free
exercise claims.126 The Government filed a petition for a writ of certiorari,
which the Supreme Court granted.12 7  Because of the majority's limited
ruling, the question before the Supreme Court in Hobby Lobby only
involves the rights of for-profit corporations under RFRA,128 and not under
the Free Exercise Clause.

2. Conestoga Wood

Conestoga Wood Specialties Corporation ("Conestoga") is a closely-
held, for-profit corporation that employs 950 full-time employees and
manufactures wood cabinets and wood specialty products.129  Norman
Hahn, the founder of Conestoga, owns and operates the corporation with
his wife and three sons (collectively, "the Hahns").130 The Hahns operate
Conestoga in accordance with their religious beliefs as Mennonite
Christians, which the company's mission statement and annual charitable

121 Id. at 1180 81.
122 Id at 1181.
123 Id. at 1179.
124 id
125 Id. at 1179-80.
126 See id. at 1121 n.2 (majority opinion) ("Because the district court will be reviewing the RFRA

claim, the majority declines at this stage to reach the constitutional question of whether Hobby Lobby
and Mardel are likely to succeed on their Free Exercise claim.").

127 Sebelius v. Hobby Lobby Stores, Inc., 134 S. Ct. 678 (2013).
128 See Petition for a Writ of Certiorari, Sebelius v. Hobby Lobby Stores, Inc., supra note 10, at I

("The question presented is whether RFRA allows a for-profit corporation to deny its employees the
health coverage of contraceptives to which the employees are otherwise entitled by federal law, based
on the religious objections of the corporation's owners.").

129 Conestoga Wood Specialities Corp. v. Sebelius, 917 F. Supp. 2d 394, 402 (E.D. Pa.), aff'd,
724 F.3d 377 (3d Cir.), cert. granted, 134 S. Ct. 678 (2013).

130 id.
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contributions reflect.' 3 ' Because the Mennonite Church teaches that
terminating a fertilized embryo is "an intrinsic evil and a sin against God,"
the Hahns believe it is a sin to contribute in any way to the use of any drug
or device that may terminate a fertilized embryo. 3 2 Faced with the options
of providing contraception coverage to employees or paying significant
penalties, Conestoga and the Hahns filed suit in the United States District
Court for the Eastern District of Pennsylvania, seeking injunctive relief
under the First Amendment and RFRA.' 33 In evaluating the likelihood of
success on the merits, the District Court determined that Conestoga did not
possess free exercise rights under the First Amendment because it was a
secular, for-profit corporation.14

On appeal to the Third Circuit, Conestoga and the Hahns made two
primary arguments as to why Conestoga-as a secular, for-profit
corporation-had free-exercise rights. 3 5 First, Conestoga argued that the
Supreme Court's decision in Citizens United v. Federal Election
Commission,36 which held that corporations have free speech rights under

"1 See id. at 402-03 ("Conestoga's mission statement includes the following language: 'We
operate in a professional environment founded upon the highest ethical, moral, and Christian principles
reflecting respect, support, and trust for our customers, our suppliers, our employees and their
families."'). Furthermore, Conestoga's board of directors adopted "The Hahn Family Statement on the
Sanctity of Human Life," which provides that:

The Hahn family has always believed that the Bible is the inspired, infallible, and
authoritative written word of God, the one and only eternal God.

Found in the Bible, Exodus 20:13(NIV) as one of the "Ten Commandments [,]" God
commands, "You shall not murder[.]"

Found in the Bible, Psalms 139:13-16(NIV), the writer acknowledges God in how
he was made and says[,] "For you created my inmost being; you knit me together in
my mother's womb. I praise you because I am fearfully and wonderfully made;
your works are wonderful, I know that full well. My frame was not hidden from you
when I was made in the secret place, when I was woven together in the depths of the
earth. Your eyes saw my unformed body; all the days ordained for me were written
in your book before one of them came to be."

The Hahn Family believes that human life begins at conception (at the point where
an egg and sperm unite) and that it is a sacred gift from God and only God has the
right to terminate human life. Therefore it is against our moral conviction to be
involved in the termination of human life through abortion, suicide, euthanasia,
murder, or any other acts that involve the deliberate taking of human life.

Id. at 403 & n.5 (alterations in original).
132 Id. at 403. Specifically, the Hahns objected to providing coverage for Plan B and Ella, both of

which are emergency contraception drugs. Id.
. Id. at 403, 406.

1 Id. at 406.
' See Conestoga Wood Specialties Corp. v. Sec'y of the U.S. Dep't of Health & Human Servs.,

724 F.3d 377, 383 (3d Cir.) ("Appellants offer two theories under which we could conclude that
Conestoga can exercise religion. . . ."), cert. granted, 134 S. Ct. 678 (2013).

13 558 U.S. 310 (2010).
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the First Amendment, 3 7 extended to the Free Exercise Clause. 3 8  Relying
on First National Bank of Boston v. Bellotti,3 9 the court distinguished
Citizens United and the case at hand, pointing out that the Supreme Court
cited to over twenty cases to support the notion that there is a long history
of protecting corporations' rights to free speech.140  The Third Circuit
relied on cases emphasizing religious liberty for individuals in concluding
that no such history existed for corporations.'14 Attempting to persuade
the majority, Conestoga and the dissent cited to cases in which the
Supreme Court protected the free exercise rights of religious
organizations.14 2 However, none of those cases involved for-profit, secular
corporations, and the majority stated that because "churches-as means by
which individuals practice religion-have long enjoyed the protections of
the Free Exercise Clause is not determinative of the question of whether
for-profit, secular corporations should be granted these same
protections." 43

Next, Conestoga and the Hahns argued that Conestoga could assert the
religious rights of the Hahns on their behalf via the pass-through
instrumentality theory. '4 The Third Circuit declined to adopt this theory,
however, stating that it "fails to acknowledge that, by incorporating their
business, the Hahns themselves created a distinct legal entity that has
legally distinct rights and responsibilities from the Hahns, as the owners of
the corporation. "'1 By choosing to incorporate the company through
which they conduct business, the Hahns, according to the court, must
"respect the corporate form." 4 6

Finally, because the court concluded that a secular, for-profit

"' See id. at 365 ("[T]he Government may not suppress political speech on the basis of the
speaker's corporate identity.").

13 Conestoga Wood, 724 F.3d at 383-86.
139 435 U.S. 765 (1978).
140 Conestoga Wood, 724 F.3d at 383-84.
141 Id. at 384-85.
142 Id. at 385. The dissent, for example, cited to Church of the Lukumi Babalu Aye, Inc. v. City of

Hialeah, 508 U.S. 520, 525-26, 547 (1993), which held that a city's ordinances violated the free
exercise rights of a church that was organized as a not-for-profit corporation; Corp. ofPresiding Bishop
ofthe Church ofJesus Christ ofLatter-day Saints v. Amos, 483 U.S. 327, 329-30 (1987), which held
that the exemption from Title VII's prohibition against discrimination in employment on the basis of
religion did not violate the Establishment Clause of the First Amendment when applied to the secular,
nonprofit activities of religious organizations; and Bob Jones University v. United States, 461 U.S. 574,
604 & n.29 (1983), which held that the government's interest in "eradicating racial discrimination in
education .... substantially outweigh[ed] whatever burden denial of tax benefits place[d] on [religious
schools'] exercise of their religious beliefs." Conestoga Wood, 724 F.3d at 398-99 (Jordan, J.,
dissenting).

143 Conestoga Wood, 724 F.3d at 386 (majority opinion).
1
4 4 Id. at 386-88.
145 Id. at 387-88.
146 Id. at 388 (quoting Grote v. Sebelius, 708 F.3d 850, 858 (7th Cir. 2013) (Rovner, J.,

dissenting)).
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corporation cannot exercise religion, the Third Circuit stated that it did not
need to decide whether Conestoga was a "person" under RFRA. 47  The
Third Circuit affirmed the district court's denial of a preliminary
injunction, 14 and Conestoga and the Hahns petitioned the Supreme Court
for certiorari,149 which the Court granted.5 o The question presented
involves the free exercise rights of both Conestoga and the Hahns,15

1 thus
giving the Supreme Court an opportunity to rule on whether a for-profit,
secular corporation can exercise religion and on the viability of the pass-
through instrumentality theory.

VI. FOR-PROFIT, SECULAR CORPORATIONS CANNOT EXERCISE RELIGION
UNDER THE FREE EXERCISE CLAUSE OF THE FIRST AMENDMENT

As the preceding Parts have made clear, corporations have asserted
free exercise rights under two theories: (1) corporations themselves have
free exercise rights; and (2) a corporation may assert the free exercise
rights of its owners. This Part explains why neither of these theories are
viable and why the Supreme Court should not extend free exercise rights to
for-profit, secular corporations.

The basic purpose of incorporation is to "create a distinct legal entity,
with legal rights, obligations, powers, and privileges different from those
of the natural individuals who created it, who own it, or whom it
employs."15 2 As such, a corporation is a "legally different entity" than that
of its owners, 15 even when an individual is the corporation's sole owner. 5 4

This separation of rights and obligations means that the corporation is not
the "alter ego" of the owners. 15 Thus, to have free exercise rights of its
own, a corporation must possess such rights independently from its owners.
For example, there is no reason why a Muslim individual would be unable
to run a corporation in accordance with Christian principles and beliefs. In
such a scenario, nobody could reasonably argue that a law requiring the
corporation to act in a way contrary to the Islamic beliefs of the owner-
but in accordance with the Christian beliefs by which the corporation is

147 id
148 Id. at 389.
149 Petition for a Writ of Certiorari, Conestoga Wood Specialties Corp. v. Sebelius, supra note 10.
"0 Conestoga Wood Specialties Corp. v. Sebelius, 134 S. Ct. 678 (2013).

See Petition for a Writ of Certiorari, Conestoga Wood Specialties Corp. v. Sebelius, supra note
10, at i ("The question presented is: Whether the religious owners of a family business, or their closely-
held, for-profit corporation, have free exercise rights that are violated by the application of the
contraceptive-coverage Mandate of the ACA.").

152 Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 163 (2001).
.. Id; see also Burnet v. Clark, 287 U.S. 410, 415 (1932) ("A corporation and its stockholders

are generally to be treated as separate entities. Only under exceptional circumstances . . . can the
difference be disregarded.").

154 Cedric Kushner Promotions, 533 U.S. at 163.
Burnet, 287 U.S. at 415.
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run-violates the corporation 's free exercise rights. Therefore, when
determining whether corporations can exercise religion themselves, the
religious beliefs of the owners are inapposite. 56

The Free Exercise Clause is founded on the freedom of belief.57

Those beliefs must be religious, not, for example, only philosophical or
political.'15  Moreover, it is axiomatic that conduct must be based upon
religious belief to be protected by the Free Exercise Clause. Therefore, for
a for-profit, secular corporation to have free exercise rights, it must hold
religious beliefs and must do so independently from its owners, regardless
of whether the two sets of beliefs are identical.

Determining what amounts to a religious belief is "more often than not
a difficult and delicate task."15 9  Such a determination turns only on
whether the belief is religious, not on one's perception of the belief in
question-i.e., the belief "need not be acceptable, logical, consistent, or
comprehensible to others.",6 0  For example, in Conestoga Wood, the
determination does not turn on one's view of contraception, but rather on
whether the corporation itself does in fact hold a religious belief.
Ultimately, however, the reason Conestoga and other for-profit
corporations cannot exercise religion is not because of a lack of
religiousness or sincerity, but because corporations cannot hold religious
beliefs at all.

Religious belief forms within the human mind.' 6' Religious concepts

116 One could argue, for example, that the beliefs of the Hahns are clearly apposite to the beliefs
of Conestoga because Conestoga's board of directors adopted "The Hahn Family Statement on the
Sanctity of Human Life." Conestoga Wood Specialities Corp. v. Sebelius, 917 F. Supp. 2d 394, 403
n.5. (E.D. Pa.), aff'd, 724 F.3d 377 (3d Cir.), cert. granted, 134 S. Ct. 678 (2013). However, the mere
fact that the corporation adopted the statement for itself shows that the beliefs of the owners did not
transfer to the corporation merely because the owners all shared those same beliefs. Moreover, if the
Hahns were to denounce their Family Statement and form new beliefs that God favors those who
provide contraceptive coverage, those new beliefs, without action by the corporation, would not void
Conestoga's adoption of The Hahn Family Statement.

1 See, e.g., Emp't Div. v. Smith, 494 U.S. 872, 877 (1990) ("The free exercise of religion means,
first and foremost, the right to believe and profess whatever religious doctrine one desires."); Cantwell
v. Connecticut, 310 U.S. 296, 303-04 (1940) (holding that the Religion Clauses of the First
Amendment protect the freedom of religious belief and the freedom to act upon that belief); see also
Torcaso v. Watkins, 367 U.S. 488, 496 (1961) ("This Maryland religious test for public office
unconstitutionally invades the appellant's freedom of belief and religion and therefore cannot be
enforced against him.").

1.. See Thomas v. Review Bd. of Ind. Emp't Sec. Div., 450 U.S. 707, 713 (1981) ("Only beliefs
rooted in religion are protected by the Free Exercise Clause .....

19 Id. at 714.
160 id.
161 See PASCAL BOYER, RELIGION EXPLAINED: THE EVOLUTIONARY ORIGINS OF RELIGIOUS

THOUGHT 306 (2001) ("[T]o say that someone 'has' a belief ... means [superficially] that they can
assent to a particular interpretation of how their minds work."); id. at 305 (defining "belief' as an
explicit thought attempting to justify or explain intuitions); see also MK Chambers Co. v. Dep't of
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require "mental systems and capacities" such as "an intuitive psychology, a
tendency to attend to some counterintuitive concepts, as well as various
social mind adaptations."162  For example, when people see immoral
behavior as sinful or as an offense to God, it "requires intuitions from their
moral emotional system."163  Religion is a part of the "cognitive processes
that are common to all human brains, part and parcel of how a normal
mind functions."64 Corporations, on the other hand, do not have minds of
their own and thus have no mental capacity for religious belief While a
corporation may be run in accordance with a particular religious belief
system, the corporation itself believes nothing. 65

This distinction is key in the determination that a for-profit, secular
corporation cannot exercise religion. Hobby Lobby stores, for example,
close on Sundays, buy newspaper advertisements inviting people to "know
Jesus as Lord and Savior," and refuse to facilitate or promote alcohol
use. 66  This, however, does not constitute religious belief on the part of
Hobby Lobby. At most, one could argue that this is "religious" conduct.
But engaging in such conduct does not mean the corporation is exercising
religion. For conduct to be protected by the Free Exercise Clause, it must
be motivated by sincerely held religious beliefs. '67  Since corporations
cannot hold religious beliefs at all, any conduct by a corporation, however
"religious" it may seem, does not fall within the meaning of exercising
religion. 68

Health & Human Servs., No. 13-11379, 2013 WL 5182435, at *6 (E.D. Mich. Sept. 13, 2013)
("Religious belief takes shape within the minds and hearts of individuals. . .

162 BOYER, supra note 161, at 311.
1
6

1 Id. at 3 13.
164 Id. at 318; see also Belief and the Brain's "God Spot," THE INDEPENDENT (Mar. 10, 2009)

http://www.independent.co.uk/news/science/belief-and-the-brains-god-spot-1641022.html (stating that
"[a] belief in God is deeply embedded in the human brain" and describing a recent study showing that
"several areas of the brain are involved in religious belief, one within the frontal lobes of the corex ...
and another in the more evolutionary-ancient regions deeper inside the brain").

16 See Citizens United, v. Fed. Election Comm'n, 558 U.S. 310, 466 (2010) (Stevens, J.,
concurring in part and dissenting in part) ("[C]orporations have no consciences, no beliefs, no feelings,
no thoughts, no desires.").

166 Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1122 (10th Cir.) (en banc), cert.
granted, 134 S. Ct. 678 (2013).

16 See Davis v. Powell, 901 F. Supp. 2d 1196, 1223 (S.D. Cal. 2012) ("To be entitled to
protection under the Free Exercise Clause of the First Amendment, the claim must involve a sincerely
held religious belief." (citing Malik v. Brown, 16 F.3d 330, 333 (9th Cir. 1994)); Connecticut v.
Ephraim, 610 A.2d 1320, 1323 (Conn. App. Ct. 1992) ("It is ... well settled that the free exercise of
religion clause protects only those activities that are undertaken because of a religious belief that the
defendant sincerely holds."); cf Forest Hills Early Learning Ctr., Inc. v. Lukhard, 728 F.2d 230, 240
(4th Cir. 1984) ("Whether . . . the holding or active expression of particular beliefs involves the
observance of 'religion' depends upon the sincerity of the beliefs held and the centrality of those beliefs
to an identifiable religious faith or commitment. . . .").

161 Judge Hartz, in his Hobby Lobby concurrence, stated that "sincerity can be measured by
consistency of the present stated belief with the history of the enterprise." Hobby Lobby, 723 F.3d at
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This conclusion comports with the First Amendment and Supreme
Court precedent regarding corporate constitutional rights because the free
exercise of religion is a "purely personal" right unavailable to
corporations.16 9  Whether a constitutional guarantee is "purely personal"
depends on its "nature, history, and purpose.",7 0  The purpose of the Free
Exercise Clause-which is "to secure religious liberty in the individual by
prohibiting any invasions thereof by civil authority"'-7' and its naturel72
indicates that it is a purely personal guarantee. Finally, what is most
damning to proponents of corporate free exercise rights is the fact that the
historic function of the Free Exercise Clause has been limited to the
protection of individuals.173  In fact, prior to the ACA, no court had ever
held that a for-profit, secular corporation could exercise religion. '7 This is
crucial because in recent cases, such as Citizens United, the Court cited to

1150 (Hartz, J., concurring). However, similar to the religiousness of the belief, the sincerity of the
corporation's belief is not the reason it cannot exercise religion. Instead, it is the inability of a
corporation to hold a belief at all. Because corporations themselves cannot actually hold religious
beliefs, when a corporation "states" a belief, this constitutes conduct or speech rather than religious
belief. For these same reasons, Conestoga Wood's adoption of the Hahn Family Statement does not
constitute religious belief on the part of the corporation.

169 See First Nat'l Bank of Bos. v. Bellotti, 435 U.S. 765, 779 n.14 (1978) ("Certain 'purely
personal' guarantees ... are unavailable to corporations ... because the 'historic function' . . . has been
limited to the protection of individuals.").

17 id.
1 Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 223 (1963) (emphasis added).
172 See Everson v. Bd. of Ed., 330 U.S. 1, 34 (1947) (Rutledge, J., dissenting) (describing the

Religion Clauses as an "official legislative pronouncement that freedom of conscience and religion are
inherent rights of the individual." (emphasis added)).

1 See, e.g., Bd. of Ed. v. Allen, 392 U.S. 236, 248-49 (1968) (holding that there was no free
exercise violation because the plaintiffs had "not contended that the [statute in question] in any way
coerce[d] them as individuals in the practice of their religion" (emphasis added)); Sherbert v. Verner,
374 U.S. 398, 412 (1963) (Douglas, J., concurring) ("[T]he Free Exercise Clause is written in terms of
what the government cannot do to the individual ..... (emphasis added)); id. at 415-16 (Stewart, J.,
concurring) ("[T]he guarantee of religious liberty embodied in the Free Exercise Clause affirmatively
requires government to create an atmosphere of hospitality and accommodation to individual belief or
disbelief." (emphasis added)); Schempp, 374 U.S. at 223 ("[The Free Exercise Clause's] purpose is to
secure religious liberty in the individual by prohibiting any invasions thereof by civil authority"
(emphasis added)); Cantwell v. Connecticut, 3 10 U.S. 296, 303 (1940) ("Freedom of conscience and
freedom to adhere to such religious organization or form of worship as the individual may choose
cannot be restricted by law." (emphasis added)).

174 See, e.g., Hobby Lobby Stores, Inc. v. Sebelius, 133 S. Ct. 641, 643 (2012) (Sotomayor,
Circuit J.) ("This Court has not previously addressed similar RFRA or free exercise claims brought by
closely held for-profit corporations and their controlling shareholders alleging that the mandatory
provisions of certain employee benefits substantially burdens their exercise of religion."); Conestoga
Wood Specialties Corp. v. Sec'y of the U.S. Dep't of Health & Human Servs., 724 F.3d 377, 384 (3d
Cir.) ("[W]e are not aware of any case preceding the commencement of litigation about the Mandate, in
which a for-profit, secular corporation was itself found to have free exercise rights."), cert. granted,
134 S. Ct. 678 (2013); Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1178 (10th Cir.) (en banc)
(Matheson, J., concurring in part and dissenting in part) (stating that there is a "dearth of legal
precedent that for-profit, secular corporations have rights under RFRA or the Free Exercise Clause"),
cert. granted, 134 S. Ct. 678 (2013).
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a long history of extending the particular constitutional rights to
corporations. 7  Without such a history here, the free exercise of religion is
unavailable to corporations.

Many for-profit, secular corporations have pointed out that courts have
a long history of granting free exercise protections to religious
organizations and associations. 76 But this is where the distinction between
a for-profit, secular corporation and a non-profit, religious corporation is
important. The distinction is not necessarily the profit-seeking purpose of
a for-profit corporation, 77 but rather the purpose of non-profit, religious
corporations and organizations. Courts have afforded free exercise rights
to religious organizations and associations because they are a way in which
individuals exercise their religion. 78  In doing so, however, the Supreme
Court has limited this extension to religious organizations and
associations 79  and has retained the personal aspect of exercising

See Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 342 (2010) (citing to over twenty
cases extending free speech rights to corporations and citing to several more cases holding that political
speech does not lose First Amendment protection simply because it comes from a corporation).

6 See Conestoga Wood, 724 F.3d at 385 ("In urging us to hold that for-profit, secular
corporations can exercise religion, Appellants, as well as the dissent, cite to cases in which courts have
ruled in favor of free exercise claims advanced by religious organizations."); Hobby Lobby, 723 F.3d at
1133-34 (concluding that free exercise rights are not purely personal because courts have recognized a
right to associate for the purpose of engaging in the free exercise of religion).

Many judges, lawyers, and scholars on both sides of the debate have erroneously focused only
on the profit-seeking activities of the for-profit corporations. For example, Judge Garth of the Third
Circuit focused almost entirely on Conestoga's profit-seeking purpose to conclude that it could not
exercise religion. See Conestoga Wood Specialities Corp. v. Sec'y of U.S. Dep't of Health & Human
Servs., No. 13-1144, 2013 WL 1277419, at *4 (3d Cir. Feb. 8, 2013) (Garth, J., concurring) ("[T]he
purpose-and only purpose-of the plaintiff Conestoga is to make money!"). On the other side, the
majority in Hobby Lobby summed up the government's argument as saying that "when individuals
incorporate and fail to satisfy Internal Revenue Code § 501(c)(3). . . . Free Exercise rights somehow
disappear." 723 F.3d at 1134. However, free exercise rights are unavailable to for-profit, secular
corporations not merely because the corporation fails to satisfy Internal Revenue Code § 501(c)(3), but
why the corporation fails to satisfy it. The Code provides that "[c]orporations . . . organized and
operated exclusively for religious . . . purposes" are exempt from taxation. I.R.C. § 501(a), (c)(3)
(2012) (emphasis added). If a corporation fails to satisfy that requirement, it necessarily fails to satisfy
the requirements for a corporation to have the associational free exercise rights possessed by religious
organizations. See Roberts v. U.S. Jaycees, 468 U.S. 609, 620 (1984) (stating that associations "such
as a large business enterprise" seem "remote from the concerns giving rise to this constitutional
protection").

1 See Conestoga Wood Specialities Corp. v. Sebelius, 917 F. Supp. 2d 394, 407 (E.D. Pa.)
("[R]eligious organizations ... [are] a means by which individuals practice religion . . . ."), aff'd, 724
F.3d 377 (3d Cir.), cert. granted, 134 S. Ct. 678 (2013).

179 See, e.g., Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S. Ct. 694, 706
(2012) (holding that the Free Exercise Clause protects the rights of a religious group, such as a church,
to shape its own faith and mission through the appointment of ministers); id. ("[The First Amendment]
gives special solicitude to the rights of religious organizations." (emphasis added)); Church of the
Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 525-26, 547 (1993) (holding that a city's
ordinances violated the free exercise rights of a church, which was organized as a not-for-profit
corporation, and of the church's members).
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religion.' 0 For example, the Supreme Court has recognized that only
relationships with certain qualities "are likely to reflect the considerations
that have led to an understanding of freedom of association as an intrinsic
element of personal liberty."' 8 ' The Court further stated that an association
such as a "large business enterprise" lacks those particular qualities and
"seems remote from the concerns giving rise to this constitutional
protection."18 2 This shows that courts have not extended the protection of
free exercise rights for associations and organizations broadly enough to
cover for-profit, secular corporations. Therefore, the history of free
exercise protections granted to religious organizations does not constitute a
long history of granting free exercise rights to for-profit, secular
corporations.

That leaves the pass-through instrumentality theory championed by
several district and circuit courts. 83 Proceeding under this theory, for-
profit corporations may assert the free exercise claims of their owners.
Thus, the corporation acts as an "alter ego" of its owners for religious
purposes. This theory, however, is inapplicable in situations involving
large, publicly traded corporations because the beliefs of the owners are

"s See, e.g., Roberts, 468 U.S. at 620 ("[O]nly relationships with... [certain] qualities are likely
to reflect the considerations that have led to an understanding of freedom of association as an intrinsic
element of personal liberty." (emphasis added)); Harris v. McRae, 448 U.S. 297, 321 (1980) ("Since 'it
is necessary in a free exercise case for one to show the coercive effect of the enactment as it operates
against him in the practice of his religion' the claim asserted here is one that ordinarily requires
individual participation." (emphasis added) (citation omitted) (quoting Sch. Dist. of Abington Twp. v.
Schempp, 374 U.S. 203, 223 (1963)); cf Wisconsin v. Yoder, 406 U.S. 205, 243 (1972) (Douglas, J.,
dissenting) ("Religion is an individual experience.").

... Roberts, 468 U.S. at 619-20.
182 Id. at 620. For a more in-depth analysis of Roberts, see generally John D. Inazu, The

Unsettling "Well Settled" Law ofFreedom ofAssociation, 43 CONN.L.REV. 149 (2010).

See, e.g., EEOC v. Townley Eng'g & Mfg. Co., 859 F.2d 610, 619-20 (9th Cir. 1988)
("Because Townley is merely the instrument through and by which Mr. and Mrs. Townley express their
religious beliefs, it is unnecessary to address the abstract issue whether a for profit corporation has
rights under the Free Exercise Clause independent of those of its shareholders and officers.");
Monaghan v. Sebelius, 931 F. Supp. 2d 794, 802 (E.D. Mich. 2013) ("[T]he Court finds that [the for-
profit corporation] is merely the instrument through and by which [the sole owner] expresses his
religious beliefs."); Legatus v. Sebelius, 901 F. Supp. 2d 980, 988 ( E.D. Mich. 2012) ("[A] strong case
for standing, at least on a Stormans pass-through instrumentality theory, is sustainable. . . .
Accordingly, the court need not, and does not, decide whether Weingartz Supply Co., as a for-profit
business, has an independent First Amendment right to free exercise of religion.").

184 See, e.g., Stormans, Inc. v. Selecky, 586 F.3d 1109, 1120 (9th Cir. 2009) ("Stormans, Inc. does
not present any free exercise rights of its own different from or greater than its owners' rights. We hold
that, as in Townley, Stormans has standing to assert the free exercise rights of its owners."); Townley
Engg & Mfg. Co., 859 F.2d at 620 ("Townley presents no rights of its own different from or greater
than its owners' rights. Thus, the rights at issue are those of [the owners]." (citation omitted)).

.. Katherine Lepard, Comment, Standing Their Ground: Corporations' Fight for Religious
Rights in Light of the Enactment of the Patient Protection and Affordable Care Act Contraceptive

Coverage Mandate, 45 TEX. TECHL. REV. 1041, 1061 (2013).
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neither identifiable nor unanimous. 8 6  But, even with closely held
corporations, the pass-through instrumentality theory presents problems.
For instance, it disregards the basic purpose of incorporation, which is to
"create a distinct legal entity, with legal rights, obligations, powers, and
privileges different from those of the natural individuals who created it,
who own it, or whom it employs. "'7 Similar to individuals in their official
capacity within a corporation asserting their privilege against self-
incrimination, a for-profit corporation asserting the rights of its owners is
an "unjustifiable extension[] of the personal rights [the owners] enjoy."
In fact, "individuals, when acting as representatives of a collective group,
cannot be said to be exercising their purely personal rights and duties nor
to be entitled to their purely personal privileges." 89 Instead, "they assume
the rights, duties and privileges of the artificial entity or association of
which they are agents or officers and they are bound by its obligations." 90

A corporation may not act as the "alter ego" of the owners.191 For these
reasons, the pass-through instrumentality theory is deeply flawed and for-
profit, secular corporations may not assert the free exercise rights of their
owners.

VII. CONCLUSION

The idea of a for-profit, secular corporation engaging in religion is a
relatively new concept that raises complex issues involving corporate
personhood and the First Amendment. Although it has never previously
reached this particular issue, the Supreme Court has two cases before it this
term providing it with the opportunity to directly rule on corporate free
exercise rights.

This Note has shown why for-profit, secular corporations cannot
exercise religion within the meaning of the First Amendment. Refusing to
grant free exercise rights to such corporations not only comports with the
purpose and history of the First Amendment, but is also consistent with

116 See Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1136-37 (10th Cir.) (en banc)
(stating that a large, publicly traded corporation trying to assert the religious rights of its owners would
"raise difficult questions," but holding that because "the Greens are unanimous in their belief that the
contraceptive-coverage requirement violates the religious values they attempt to follow in operating
Hobby Lobby . . . . It is hard to compare them to a large, publicly traded corporation"), cert. granted,
134 S. Ct. 678 (2013); Lepard, supra note 185, at 1061 & n.152 ("[T]his argument more strongly
favors closely held corporations because the rights of a few owners are identifiable, whereas the beliefs
of the owners of publicly held corporations would most likely be unidentifiable and would vary
greatly."); cf Harris v. McRae, 448 U.S. 297, 321 (1980) (holding that an organization lacked standing
under the Free Exercise Clause because the members had a "diversity of view[s]" on abortion).

' Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 163 (2001).
. Wilsonv. United States, 221 U.S. 361, 385 (1911).
189 United States v. White, 322 U.S. 694, 699 (1944).
190 Id.

191 Burnet v. Clark, 287 U.S. 410, 415 (1932).
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Supreme Court precedent regarding corporate personhood and the
extension of constitutional guarantees to corporations. While religious
owners may run their corporation in accordance with a particular set of
religious beliefs, the corporation itself is incapable of holding such
religious beliefs. Therefore, any conduct on the part of the corporation
does not fall within the meaning of exercising religion under the Free
Exercise Clause.


