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This paper supplements our Article, Excessive Speech, Civility Norms,
and the Clucking Theorem. The paper documents the debates and
controversies over backyard chicken laws in forty localities between 2007
and 2010. The paper also examines relevant legal transitions in three
states-Alabama, California, and Georgia. The Clucking Theorem is
available at 44 CONN. L. REV. 1 (2011).



Debating Over Backyard Chickens

BARAK Y. ORBACH* AND FRANCES R. SJOBERG

Relevant State Law:
On April 23, 2010, Governor Bob Riley signed into law Senate
Bill 61 (the Family Farm Preservation Act) and House Bill 561.1

* The Family Farm Preservation Act provides that a family
farm "shall not be deemed to be or become a public or
private nuisance or be deemed in violation of any municipal
or county ordinance" 2 and that "[nlo municipality, county, or
other unit of local government in the state, whether by
ordinance, resolution, or otherwise, may declare or treat any
farm ... as a public or private nuisance." The statute
intends to protect traditional farms, 4 but its language could
also apply to households that grow chickens in their
backyards.

* House Bill 561 prohibits Alabama municipalities from
adopting laws and rules relating to livestock and animal
husbandry on private property and provides that regulation
of livestock and animal husbandry would be within the sole
jurisdiction of the State.' House Bill 561, the so-called
"Animal Industry Bill," standardizes the care and procedures
for livestock. Commercial farmers lobbied for the law but it

6also applies to backyard chicken owners.

Professor of Law, University of Arizona College of Law. www.orbach.org.
Judicial Law Clerk to Justice A. John Pelander, Arizona Supreme Court. Editor-in-Chief, Vols.

52-53 Arizona Law, Review; Regulatory State Fellow, University of Arizona College of Law.
'SB61: Family Farm Preservation Act Signed by Governor, ALA. DEP'T OF AGRIC. & INDUS.,

Apr. 23, 2010, http://www.agi.state.al.us/press releases/2010apr23?pn=2; HB561: The Animal Industry
Bill Signed by Governor, ALA. DEP'T OF AGRIC. & INDUS., Apr. 23, 2010,
http://www.agi.state.al.us/press releases/2010apr2301?pn=2.

2 ALA. CODE § 2-6B-3 (2011).
Id. § 2-6B-5.
Id. § 2-6B-1.

52010 Ala. Acts 10-550, § 1.
6Id



DEBATING OVER BACKYARD CHICKENS

Although SB 61 and HB 561 did not respond to the growth in
backyard chickens, they will affect municipal regulation of
backyard chickens in Alabama.

1. Mobile
In 1965, Mobile amended its municipal code to add several
provisions relating to backyard chickens. The provisions of the
1965 Ordinance require a person who wishes to keep or
maintain chickens on his property to obtain a permit from the
city, and to keep the chickens in a chicken house at a distance of
at least two hundred feet from "residences of other ownership
and occupancy."8

In 2009, the Mobile City Council considered a ban on backyard
chickens but ultimately never adopted the ban.9

2. Anchorage
The chicken urbanization movement has increased the number
of neighbor disputes. The city's initial response was that
chickens "are fine in any number," 0 but since 2006 the city
council has considered various proposals to impose restrictions
on backyard chickens. Discussion about new regulatory
schemes began when a resident complained about a neighbor's
rooster." The chicken owner reportedly removed the rooster,
but the city, having notice of her illegal structure, required her to
comply with the law.12 The affected resident joined with other
small-animal owners to lobby for regulation that would enable
chicken owners on small lots to keep their fowl even if they are
not able to comply with the one hundred-foot setback
requirement for structures.13  The city proposed new zoning
regulations that would limit the number of chickens on a lot
smaller than 10,000 square feet, prohibit roosters, allow for a

MOBILE, ALA., CODE art. 4, div. 2, §§ 7-101 to 7-103 (1965).
Id. § 7-103(a).

9 See, e.g., Tina Covington, Aew Animal Control Rules Considered, MOBILE REGISTER, Jun. 15,
2009, at ZI (discussing the City's intent to strengthen its stance on animals raised for fighting, such as
chickens and dogs); Chicks and the City: Urban Chickens Under Threat from Proposed City Ban,
MOBILE REGISTER, Sept. 11, 2009, at D1 (discussing the proposed city ban on chickens).

'0 Julia O'Malley, Urban Chickens: Crowing Rooster Spoiled the Hen Party at a Hillside Home,
ANCHORAGE DAILY NEWS, Aug. 14, 2006, at Al.

11 Id

12 id.
13 id
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ten-foot setback from the property line, and require owners to
purchase a $115 permit every two years. 14  A coalition of
chicken advocates fought these rules, in part, because the
permits were too expensive." Two years later, in 2008, the
Anchorage Assembly was still considering chicken regulation
with lobbying input from the same chicken advocates.16  The
municipality adopted provisional zoning laws that were largely
the same as those proposed in 2007, but the provisional laws
allowed for a greater number of chickens on lots smaller than
6000 square feet and no longer required the permit fee.17  To
date, these provisional additions have not been incorporated into
the municipal code.18

3. Arkadelphia
A 1949 city ordinance provides that "[it shall be unlawful for
any person to keep or to allow to run at large within the city any
chickens, ducks, geese, turkeys, or any other kind of domestic
fowl; provided, however that the board of directors may upon
proper application ... permit the keeping of fowl within the
limits of the city." 9

Pursuant to a neighbor's complaint, an animal control officer
issued a violation report to a backyard chicken owner.2 0 The
chicken owner, a non-practicing attorney, chose to exercise his
right to apply for a permit from the city's board of directors.2'
On July 1, 2010, the board convened to discuss the application.22

The directors had mixed feelings about chickens in the city and
stressed that "the ordinance was written in 1949, when people in
Arkadelphia did not live in close proximity to one another. But
now they do, and some might find chickens 'offensive."' 23 The

'4 Julia O'Malley, Backyard Outlaws, ANCHORAGE DAILY NEws, Aug. 20, 2007, at Bl.
SId.
16 Lucy Peckham, Shelter for Backyard Pets Shouldn't Be Limited to Dogs, ANCHORAGE DAILY

NEws, July 8, 2008, at B7.
" Outdoor Keeping of Animals, ANCHORAGE, ALASKA, MUN. CODE, AO 2008-49, tit.

21.05.070D. 14.b.ii (provisionally adopted Sept. 16, 2008).
ANCHORAGE, ALASKA, CODE OF ORDINANCES ch. 21.04 (2011).

"ARKADELPHIA, ARK., MUN. CODE § 4-4 (1949).
20 Joe Phelps, Fowl Play?-For Now, Directors Allown Man to Keep Chickens in City, DAILY

SIFTINGS HERALD, July 2, 2010, (web edition), http://www.siftingsherald.com/highlight/x41617803/-
Fowl-play-For-now-directors-allow-man-to-keep-chickens-in-city.

21 Letter from Jordan French to Arkadelphia Board of Directors (undated) (on file with authors).
2 Phelps, supra note 20.
23 Id.
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mayor moved to say "no" and turn down the application, but his
motion died for lack of a second. Ultimately, the chicken owner

24received the permit.

4. Rogers
Chicken urbanization increased the number of neighbor
disputes.2 ' The city council considered a ban on backyard

26chickens but ultimately adopted a more moderate measure.

Resolution:
Roosters are not allowed; a single-family dwelling is allowed to
have up to four hens; birds are not allowed in multi-family
complexes, including duplexes; no outside slaughtering of birds;
sanitary standards for fowl; fowl must be at least twenty-five
feet from the nearest neighbor's residence; fowl permit is

-27required .

Relevant State Law:
On July 6, 2010, Governor Arnold Schwarzenegger signed into
law Assembly Bill 1437, prohibiting the sale of a shelled egg for
human consumption if it violates the provisions of Proposition 2,
which 63.4% of the voters had endorsed in November 2008.28
Proposition 2, the Prevention of Farm Animal Cruelty Act,
amended California law to prohibit the cruel confinement of
farm animals in a manner that does not allow them to turn
around freely, lie down, stand up, and fully extend their limbs.2 9

While it applies to all farm animals, Proposition 2 particularly
targets commercial hens that typically cannot extend their wings

* - 30in their cages.

5. Imperial Beach
Previously, the city prohibited the possession and keeping of

24 
id.

25 See, e.g., Editorial, Rogers Council Hatches Plan to Curb Chickens, MORNING NEWS, May 8,
2006 (describing the controversy created by chicken urbanization).

26 Lori Harrison-Stone, Chickens Still Clucking in Rogers, MORNING NEWS, May 10, 2006.
27 ROGERS, ARK., CODE OF ORDINANCES § 6-230 (2006).
28 Proposition 2: Standards for Confining Farm Animals State of California, LEAGUE OF

WOMEN VOTERS OF CAL. EDUC. FUND (Nov. 26, 2008), http://www.smartvoter.org/2008/11/04/ca/

state/prop/2/.

2 CAL. HEALTH & SAFETY CODE § 25990 (West 2008).

*Id. § 25991(f).
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chickens in the city. 3 1 In 2008, the city council held several
special sessions on the issue, which concluded with a new
ordinance that allows up to three "pet hens" on any residential
property in the city, provided that all hens shall be confined and
properly kept in a pen, coop, or cage at all times.32

6. Los Angeles
In 2009, the Los Angeles City Council debated over roosters in
the city. The city police complained about the popularity of

33cockfighting, and many neighbors complained about the noise.

Resolution:
No person or persons shall own, possess, maintain or have
custody of more than one rooster on any lot, building, structure,
property or premises within the city, subject to three narrow
exceptions:
(1) For educational purposes;
(2) In relation to the motion picture industry; and,
(3) An exception for existing rooster owners, who may seek a

permit from the city to keep up to three roosters as pets,
provided the roosters do not create a nuisance or health
hazard, and are microchipped 34

7. Sacramento
In 1989, Sacramento changed its law to prohibit the keeping of
any "bovine animal, horse, mule, burro, sheep, goat, chicken,
duck, turkey, goose, or other domestic livestock or poultry on
any parcel of property located in the city."

Many landowners openly violate the ban on backyard
chickens. Since 2009, the city council has actively debated an
amendment to the city code to accommodate backyard chickens
within the city limits. 37 In November 2007, one pro-chicken
member of the law-and-legislation committee walked out of a

31 IMPERIAL BEACH, CAL., MUNICIPAL CODE § 6.04.030 (2011).
32 IMPERIAL BEACH, CAL., ORDINANCE No. 2008-1074 (Oct. 13, 2008).

L.A. PUB. SAFETY COMM. REP., File No. 07-3491, 07-3492 (Sept. 2009) (on file with authors).
34 Id.
5 SACRAMENTO, CAL., CITY CODE § 9.44.340 (2011).
6 See, e.g., Audrey Medina, Hens in the Hood: Sacramento 's Criminal Chicken Underground,

NEWSREVIEW.COM, Mar. 18, 2010, http://www.newsreview.com/sacramento/hens-in-the-

hood/content?oid=1387170.
7 Gina Kim, Sacramento Councilman Flies Coop, Tabling Issue of Backyard Chickens,

SACRAMENTO BEE, Nov. 17, 2010.
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meeting, removing the quorum necessary for a vote, when it
became apparent that the proposed chicken regulation would not

38pass.

8. Denver
A 1950 ordinance prohibits the keeping of backyard chickens
without a permit from the city.39 Following lobbying by chicken
owners, the city council started holding hearings and debates
about amending the ordinance and allowing backyard chickens
without a permit in 2009.40 As of January 2010, the debate in

41the city over amending the law continues.

9. Durango
In 1985, Durango banned backyard chickens. 4 2 The city debated
the legalization of chickens for ten months in 2009.43 During
the debates, at one of the council meetings, a councilor stated:
"This is not a top priority. I'd just like to vote on it so we can
move on with our lives." 44 In early November, in a "rare 3-2
vote," the city council passed a new ordinance that allows
chickens within the city. 4 5 During the battle over legalization of
urban chickens, Durango voters elected three seats on the city
council and, as customary in elections, candidates shared with
the local press their views on all pressing issues-including

46urban chickens. A person in a chicken costume attended a
council meeting and made chicken noises after the approval of
the ordinance.47  At the end of the meeting the councilors
blamed each other for orchestrating the interruption.48

38 Id.
3 DENVER, COLO., CITY CODE § 8-91-93 (1950).
'0 Editorial, Rebels Without a Chicken Permit, DENVER POST, July 11, 2010, at D3.
41 Jeremy P. Meyer, Chicken Coops on Table at Denver City Meeting, DENVER POST, Dec. 13,

2010, at A14.
42 DURANGO, COLO., ORDINANCE No. 1985-8, §1 (1985).
4 Compare Ted Holteen, Councilor Seeks OK for Chickens in City, DURANGO HERALD, Jan. 19,

2009, with Garrett Andrews, Council Approves Chickens in Town, DURANGO HERALD, Nov. 4, 2009
(signaling the end of the long debate).

4 Garrett Andrews, Councilors Delay Chicken Ordinance, DURANGO HERALD, Sept. 16, 2009.
4 DURANGO, COLO., ORDFNANCE No. 2009-23 (2009); Andrews, Council Approves Chickens,

supra note 43.
46 See, e.g., Dale Rodebaugh, City Council Candidates Share Opinions, DURANGO HERALD, Mar.

18, 2009.
" Garrett Andrews, "Chicken " Interrupts Council Meeting, DURANGO HERALD, Nov. 19, 2009.
4 id.
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10. Longmont
Although Longmont had banned chickens since the 1970s, there
were "a lot of secret chickens in town in 2008."49 The chicken
urbanization trend led the city council to reconsider the ban.
The city debated the transition for eight months, and, ultimately,
in February 2009, the city council decided to adopt a two-year
experimental program that allowed fifty households to obtain
permits and keep four hens on their premises.o During the two-
year trial, chicken opponents unsuccessfully tried to lobby for
stricter enforcement against illegal chickens.5 In November
2010, a report prepared for the city showed that the experiment
did not burden the city,52 and the city decided to expand the
program.

11. Ridgway
Ridgway, Colorado had no clear backyard chicken law when it
began to receive rooster complaints. These complaints lead to
the city's first jury trial in thirty years, which explored the legal
status of roosters in the city.53 In 2008, a chemical engineer and
landscape designer, who went by the name Planet Janet, started
raising forty-two chicks, eight of which were roosters; neighbors
complained.54  In July 2009, the city council passed an
ordinance that allows persons to keep up to six hens on their
premises but prohibits roosters. Planet Janet refused to comply
with the ordinance and, for locality-specific oddities, the
controversy developed into a jury trial with witness testimony,
presentation of videotapes in the courtroom, and corresponding
media coverage. Planet Janet was acquitted of the nuisance
charge but found guilty of keeping prohibited roosters in town

* Rachel Carter, Longmont to Reconsider Chicken Ban, DAILY REPORTER-HERALD (Loveland,
CO), Jun. 23, 2008, at A3.

5 Rachel Carter, Resident Split Over Chickens, DAILY TIMES-CALL (Longmont, Co0.), Nov. 11,
2008, at A3; Editorial, City Shouldn t Allow' Residents to Keep Chickens, DAILY TIMES-CALL
(Longmont, Colo.), Nov. 21, 2008, at A4; Editorial, Council Votes 6-1 for Hens, DAILY TIMES-CALL
(Longmont, Colo.), Feb. 25, 2009, at A3.

51 See, e.g., Don t Consider Hen Amnesty, DAILY TIMES-CALL (Longmont, Colo.), May 19, 2009,
at A4.

52 Scott Rochat, Expand Backyard Chicken Program, DAILY TIMES-CALL (Longmont, Colo.),
Nov. 3, 2010, at A9; Monte Whaley, Fears Just Cage Rattling: Backyard Chickens Haven t Created
More Work for Longmont Which Will Revisit Practice, DENVER POST, Nov. 2, 2010, at Bl.

5 Nancy Lofholm, Court Loss Won't Stop Rooster Booster, DENVER POST, Jul. 7, 2010, at B4.

5 RIDGWAY, COLO., ORDINANCE No. 09-95 (2009); Lotholm, supra note 53, at B4.
56 Lotholm, supra note 53, at B4.
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and was fined $300." Her attorney appealed the decision and
aimed to argue that the city's requirement to remove roosters is
an unconstitutional taking under state law.58

12. Cheshire
In 2008, the city's planning and zoning commission discussed a
neighbor dispute over four "pet chickens." The zoning board
ruled in favor of the chicken owner. The commission members,
however, were surprised to learn that the city code stipulated
that, for any number of chickens, a minimum of three acres was
required. They moved to change the city law. 59

Resolution:
The city code was amended to allow up to twelve hens on a
minimum of an 80,000 square foot lot. Roosters were prohibited

60on lots that are smaller than three acres.

13. New Haven
New Haven revised its zoning code in 1950 to ban urban
chickens. The chicken urbanization trend led the city to develop
an informal enforcement program-"don't cluck, don't tell."61

Ultimately, in 2009, the city's aldermen decided to change the
law and adopted an ordinance that allows up to six hens in
certain residential zones.62  The ordinance also includes a
ceremonial statement of purpose: "This regulation is intended to
make provision for the limited keeping of female chickens,
henceforth referred to as hens, on certain residential properties
for the health, convenience and personal enjoyment benefits
afforded by such use, in a manner which preserves the quality of
life of the surrounding neighborhood."

14. In 1981, the city council adopted a regulation that prohibits the
harboring and keeping of any live fowl within the city without a

5 Id.
5 Id
5 Jesse Buchanan, Cheshire Chicken Zoning Changed, RECORD J., May 6, 2010, at 15.
60 CHESHIRE, CONN., CITY CODE § 30-24C (2010).
61 Peter Appleborne, Envisioning the End of 'Don t Cluck, Don't Tell,' N.Y. TIMES, Apr. 29,

2009, at A2l.
62 NEw HAVEN, CONN., CITY ORDINANCE No. 1598, §1 (2009).6
3 Id
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permit from the mayor. 4 The regulation stipulated a mandatory
procedure for annual applications for renewal of permits. In
June 2009, a resident was cited for not meeting setback
requirements. This resident was ordered to get rid of the
chickens because it was impossible to meet the requirements on
her small lot.66 Shortly thereafter, a council member proposed
legislation to loosen the permit requirements to allow more
residents who live on narrow lots to raise chickens. 6  In early
2010, however, the status of the chicken law was unclear in
Washington D.C. and "no one seemed to know what the law
was."68 Notwithstanding the pending legislation, the D.C.
Health Department's lawyers determined that the chicken permit
law was superseded by a contradictory statute banning poultry
and other creatures not specifically allowed. 69 The councilman
continued to push the chicken-friendly legislation, and
proponents and detractors continued to argue the merits of, and
express concerns about, urban chickens.i0  The legislation,
however, sat idle with the Committee on Health while the
Committee considered how to effect federal health care
changes.

15. Hollywood
A complaint from a chicken owner about a barking dog of his
neighbor prompted an inquiry by city animal control officers .
The city code provides: "The keeping of poultry, dogs, ... and
other domestic or wild animals within the city is prohibited ... ;
however, the keeping of dogs and other small domestic animals
as household pets shall be permitted within the city."73

D.C. MUN. REGS. § 24-902.1 (1981).
15 Id. § 24-902.4.
66 Adrian Higgins, D.C. Residents Fight to Raise Poultry in the City, WASH. PosT, Jan. 1, 2010, at

GZ4.
6 Michael Neibauer, D.C. Proposes Looser Restrictions on Urban Chickens, WASH. EXAMINER,

Oct. 1,2009.
68 Higgins, supra note 66, at GZ4.
6' Kris Coronado, Whatever Happened to ... the D.C. Family and Their Pet Chicks, WASH. POST,

July 11, 2010, at W5.
' Steve Baragona, Washington D.C. Residents Lobby to Raise Chickens on Capitol Hill, VOICE

OF AM. NEWS, Mar. 16, 2010.
n Adrian Higgins, D.C. Makes a Peck of Trouble for Chicken Owners, WASH. POST, Aug. 5,

2010, at T6.
72 Order at 2 Kohn v. City of Hollywood, No. 09-029822(02) (Fla. Cir. Ct Jan. 4, 2010).
73 HOLLYWOOD, FLA., CODE § 92.02 (2011).
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Once the animal control officers learned about the chickens,
they sent the owner a "Notice of Violation" with a request to
remove the chickens from his property. The chicken owner
refused, arguing that chickens are "domestic animals" within the
meaning of the ordinance.74

In May 2009, a special magistrate entered a final order
instructing the backyard chicken owner to cure the violation."
The chicken owner, however, moved to quash the final order.
In January 2010, Broward County Circuit Court affirmed the
special magistrate's order, holding that a chicken was not a pet.

Many in the backyard chicken movement have Georgia on their
minds because of the significant legal fights and controversies
over urban chickens that have occurred there.

Relevant State Law:
On May 1, 2009, Governor Sonny Perdue signed into law the
Landowner Protection Act. The Act ensures that no local
government in Georgia can adopt any regulation of crop
management or animal husbandry practices. 8 Specifically, the
Act provides that "[n]o county, municipality, consolidated
government, or other political subdivision of this state shall
adopt or enforce any ordinance, rule, regulation, or resolution
regulating crop management or animal husbandry practices
involved in the production of agricultural or farm products on
any private property." 79

Local governments, however, have continued to debate
regulation of backyard chickens and other forms of urban
farming. The State Legislature, therefore, has favorably
considered more explicit preemptive language. House Bill 842
provides: "No county, municipality, consolidated government,

74 Order, supra note 72, at 2-3.
7 Id. at 2.
SId. at 1.
n Id. at 4.
7 GA. CODE ANN. § 51-1-53 (2009) (current version at GA. CODE ANN. § 51-3-31). The primary

goal of the Act is to "protect[] landowners, who allow hunters to hunt on their property, from being
sued for accidents arising during a hunt except those due to gross negligence on the part of the
landowner." Governor Perdue Signs Landowner Protection Act, GEORGIA.GOV, May 1, 2009,
http://www.georgia.gov/00/press/detail/0,2688,78006749 139486062 139649502,00.html.

7 GA. CODE ANN. § 2-1-6.
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or local government authority shall prohibit or require any
permit for the growing or raising of food crops or chickens,
rabbits, or milk goats ... on private residential property so long
as such food crops or animals or the products thereof are used
for human consumption by the occupant of such property and
members of his or her household and not for commercial
purposes."so

A front-page article in the Atlanta Journal-Constitution
addressed the backyard farm movement that HB 842 protects,
and its unusual political coalition: "On the right: a Republican
legislator who thinks people should have the right to use their
land, by God, any way they want. On the left: the bandana-and-
sandals set who embrace urban gardening as green and globally
correct."'

16. Roswell
Roswell Zoning Ordinance § 5.13.2, Table 5.1 listed permitted
and conditional uses for residential zoning districts in the city.
For most districts, the ordinance prohibited "[1]ivestock raising,
not including poultry and hogs."

Andrew Wordes of Roswell had about thirteen chickens and a
rooster on a lot that was just about one acre. He refused to
comply with the requests of animal control officers to remove
the chickens from his backyard.84  In February 2009, he was
ordered to appear before the city's municipal court.

Former Georgia Governor, Roy Barnes, a professed chicken
86lover, took on Wordes' case. Barnes, the eightieth Governor of

Georgia, was in office from 1999 to 2003. After losing the 2003

'0 H.B. 842, 150th Gen. Assemb., Reg. Sess. (Ga. 2009).
" Mark Davis, Backyard Farm Movement Yields Rare Political Hybrid, ATLANTA J. CONST.,

Apr. 25, 2010, at Al. See also Nancy Badertscher, Backyards May Soon Resemble Barnyards,
ATLANTA J. CONST., Mar. 11, 2010, at BI (describing the sentiments in the state, and emphasizing the
point that "if [the First Lady] Michelle Obama can grow food at the White House, then no Georgia
family should be denied the right to grow their own food").

82 RoSWELL, GA., ZONING ORDINANCE § 5.13.2, Table 5.1 (2009).
13 Doug Nurse, Chickens As Pets? That Doesn't Fly in Roswell, ATLANTA J. CONST., Mar. 18,

2009, at Al.
14 Ben Smith, Chicken Zoning Case Delayed Until May, ATLANTA J. CONST., Mar. 20, 2009, at

Bl.
City of Roswell, Code Enforcement, Citation # 00866 Feb. 17, 2009 (on file with authors).

86 Ralph Ellis & Alexis Stevens, City's Case Against Chickens Dismissed, ATLANTA J. CONST.,
May 30, 2009, at Bl.

12 CONNtemplations [Vol. 44:1
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election to Sonny Perdue, Barnes opened a personal injury firm,
the Barnes Law Group, in Atlanta.

Barnes' brief for Wordes challenged the city's premise about the
illegality of urban chickens in Roswell. The brief argued: "Since
the only prohibited activity is the raising of the livestock, but
specifically excluded from the same is poultry, then the
Defendant Wordes is not in violation of any zoning ordinance.""
Barnes' brief also provided an alleged motivation for Wordes'
passion for urban chickens, asserting that Wordes kept the fowl
"[a]s pets, and also to obtain eggs in these economic difficult
times, Andrew Wordes maintains a scant few chickens in his
backyard .... 88

The City of Roswell responded with a complex set of statutory
interpretation arguments, arguing that "statutes are to be
construed in accordance with their real intent and meaning and
not strictly as to defeat their legislative purpose, and that
statutory construction must square with common sense and
sound reasoning." 89

To mobilize support in his cause, a day before Easter 2009,
Wordes organized a "Chicken Stimulus Package" from the
"Chicken Outlaw Andy Wordes," giving away 600 chicks in
downtown Roswell.90

Before trial, Governor Purdue signed into law the Landowner
Protection Act, which provided "No . . . municipality . . . shall
adopt or enforce any ordinance . . . regulating . . . animal
husbandry involved in the production of agricultural or farm
products on any private property." 91  In response, Barnes
amended his brief to argue that the state law preempted "the
right of the City of Roswell to prohibit the Defendant from the
keeping of poultry."92

General Demurrer at 2, Roswell v. Wordes, Citation No. C00866 (Roswell Mun. Ct. Mar. 19,
2009).

" Id. at 1.
" City of Roswell's Response to General Demurrer at 3, Roswell v. Wordes, Citation No. C00866

(Roswell Mun. Ct. Mar. 22, 2009) (quoting Atlanta v. Miller, 256 Ga. App. 819, 820 (2002)).
9 Jamie Gumbrecht, Chicks Giveaway Draws a Flock, Some Squawks, ATLANTA J. CONST., Apr.

12, 2009, at B6.
" GA. CODE ANN. § 2-1-6(a) (2009).
92 Plea in Bar at 2, Roswell v. Wordes, Citation No. C00866 (Roswell Mun. Ct. May 26, 2009).
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On June 5, 2009, Municipal Court Judge Maurice Hilliard
handed down his judgment in a case that the state media
followed closely, concluding that "the City
Ordinance ... appears on its face to be too vague and ambiguous
for enforcement in that a reading of the ordinance would lead
one to believe that the raising of livestock, 'not including poultry
and hogs' would be prohibited in this zoning district." 9 3 Judge
Hilliard therefore dismissed the charges against Wordes.9 4

The City moved to amend its zoning law over vocal protests. 95

The protesters clucked, but in December 2009, Roswell City
Council approved a new backyard chicken ordinance that bans
roosters and uses lot size to determine how many chickens a
resident can keep.96  Despite earlier suggestions that Mr.
Wordes's chickens would be grandfathered, the amended

97ordinance had no such provision.

17. Moscow
Moscow's 1965 Code allows residents to keep up to twenty-five
fowl on lots that are up to 5000 square feet.98

In October 2009, a Moscow City attorney was asked to draft a
new chicken ordinance for the town of 23,000 residents. 99 To
the press, the city attorney explained the pressing legislative
need: "We're getting two competing interests: There are people
complaining about roosters and neighborhood chickens, and
then we have increasing inquiries from people who want to raise
chickens in their backyards." 00  Thus, although "[c]hickens
aren't normally part of the discourse of any municipal
function, ... they [became] the main topic of the Moscow
Administrative Committee's meetings."101

93 Order, Roswell v. Wordes, Citation No. C00866 (Roswell Mun. Ct. June 5, 2009).
94 id.

9 Roswell (Ga.) Planning Commission Meeting Minutes, Oct. 20, 2009, at 11-35.
9' Hatcher Hurd, Chicken Man Plucked of Pets by Roswell City Council, APPEN NEWSPAPERS,

Dec. 16,2009.
9 Ralph Ellis, Roosters Not Allowed to Rule Roswell Roosts, ATLANTA J. CONST., Dec. 16, 2009,

at BE.
aB Moscow, IDAHO, MUNICIPAL CODE § 10-4-12 (1965).

9' Moscow Mulls Tighter Rules on Chickens, THE OLYMPIAN, Oct. 5, 2009.
100 Id.
'0 Mark Williams, Inner-Ciry Fowl Proposal Headed to Council, MOSCOW-PULLMAN DAILY

NEWS, Nov. 10, 2009.
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The Moscow city attorney presented the council with regulatory
models from other towns.102 A councilman drafted an ordinance
permitting six adult hens on a 5000 square foot lot with up to six
additional hens allowed for larger lot sizes; twenty-five chicks
of either sex may be raised for twelve weeks; and turkeys are
also permitted for up to twenty-five weeks; coops must be at
least twenty-five feet from neighbor dwellings.103 The council
discussed the bill for one hour before passing it in a five-to-one
vote. 104 The ordinance specifically provides that it "is meant to
balance the historical, agricultural, and local egg and poultry
meat production with the desires of City dwellers to be free from
unwanted noise, smells, and health nuisances."105

18. Chicago
Chicago did not regulate backyard chickens-or roosters-in
2007, when city alderman Lona Lane launched a campaign to
ban urban chickens altogether.106 Alderman Lane cited concerns
about odor, infectious disease, rodents, and ritual slaughters-
though Chicago does ban residential slaughtering. 107  By
November of that year, the Chicago Animal Care and Control
Commission had received 717 noise complaints about roosters
and sixty-five additional nuisance complaints about chickens.108

Despite expectations that the ban would be enacted, 09 the
proposed law failed to advance.'0 Chicken advocates worked in
concert to lobby other aldermen and Mayor Daley."' Advocates
tried unsuccessfully to persuade Alderman Lane to reconsider
her sweeping ban in favor of regulation or ward-by-ward
laws.'"2 Ultimately, Mayor Daley stopped the vote and sent it
back to the health committee for further review and revision.113

102 Id.

"0 Moscow, IDAHO, ORDINANCE No. 2009-23 (2009).
104 David Johnson, Moscow Council Scratches out New Animal Ordinance, LEWTSTON MORNING

TRIB., Nov. 18, 2009, at C4.
Io5 Moscow, IDAHO, ORDINANCE No. 2009-23.
106 Gary Washburn, City May Be No Place for Chickens, CHI. TRIB., Nov. 21, 2007, at N4.
1" Id.; see also Sara Olkon, Chickens Earn Keep in Chicago Backyards, CHI. TRIB., Dec. 15,

2008, at C16.
us Washburn, supra note 106, at N4.
10 Id.

"o Mark Konkol, Don't Call Her Chicken: Word of Move to Ban Poultry from Homes Spurs Hen
Owner to Take on City Hall, CHI. SUN-TIMES, Jan. 11, 2008, at 16; Olkon, supra note 107, at C 16.

" Konkol, supra note I10, at 16.
112 Id.
" Id.
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Chicken advocates continue to form groups that share
information about chicken keeping and local laws.1 14 Alderman
Lane continues to advocate against urban chickens,115 but as of
October 2011, the proposal had not been reintroduced, and no
restrictive or regulatory laws have been passed in Chicago.

19. Evanston
Evanston ended a thirty-six-year chicken ban to pass a new
chicken-tolerant law akin to those in neighboring
communities.' By a six-to-three vote, the new hen-only law
provides for a licensing fee, notice requirements for neighbors,
guidelines for coop construction and maintenance, and a limit on
the number of licenses issued in the first year.117 A member of
the seventy-five-person lobbying group, Evanston Backyard
Chickens, characterized the debate preceding the vote thusly:
"People are afraid of change; after the first year, residents won't
be concerned."' 8

20. Lockport
In 1996, the City of Lockport amended its municipal code to ban
livestock within the city's limits, including "any goat, chicken,
pigeon, goose, turkey, mule, horse, donkey, sheep, bovine,
swine, or other such animal or fowl of any kind."1 19 The
prohibition of livestock was consistent with policies of
neighboring communities. 20

In 2009, a chicken owner who disobeyed the ordinance
convinced the city council that the number of chicken owners in
town required reconsideration of the law. In October 2009, the
city council held a series of debates over a proposal to allow
chickens in the city.121 The debates ended with four aldermen in
support of the proposal and four in opposition. 122 The mayor
cast the tie-breaking vote, rejecting a proposal that would have

114 Alissa Irei, Controversial Urban Chickens Still Roost Around Chicago, MEDILL REP. CHI.,
Mar. 9, 2010, at 10.

" Olkon, supra note 107, at C16.
116 Jonathan Bullington, Chickens Can Fly in Evanston: City Council Approves Ordinance

Allowing Hens in Backyards, CHI. TRIB., Sept. 29, 2010, at C1O.
" Id.

" Id.

"' LOCKPORT, ILL., CITY CODE § 90.03 (1996).
120 Memorandum from Lockport's City Planner to Mayor and City Council (Oct. 15, 2009) (on

file with authors).
121 Tony Graf, Lockport City Council Talking Chicken, HOMER SUN, Oct. 21, 2009, at 14.
122 Tony Graf, City Pecks at Chicken Rule, HOMER SUN, Oct. 23, 2009.
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allowed the raising of chickens within city limits for the purpose
-123

of egg consumption.

Resolution:
The debate over urban chickens has not led to any change in the
law.

21. Lafayette
A 2007 ordinance provides that "[i]t is unlawful for a person to
own, keep, or breed a horse, pig, pony, mule, donkey, jackass,
goat, chicken, peacock, turkey, cow, llama or other livestock in
the city."124

In 2009, The city council decided to reconsider the ban in light
of the growing popularity of chickens and open disobedience by
many residents.'2 1 More than eighty people attended the
September 2009 council meeting dedicated to urban chickens,
including two urban chicken advocates who came dressed in
feathered yellow chicken suits.126 "The meeting pitted those
who advocated keeping chickens as pets and laying hens against
those who argued that the animals smell bad, devalue
neighborhood properties and present health hazards." 127

Ultimately, the council decided to leave the ordinance that bans
keeping the birds inside the city unchanged.1

22. Iowa City
A 1997 ordinance prohibits the keeping of all livestock in
residential areas.12 9 Following a 2009 petition from residents,o30

the City considered removing the ban because "[an] interest
[had] been expressed that Iowa City [should] allow the keeping
of a few chickens (four to five) in residential areas. The primary

123 Tony Graf, Chickens Won't Be Roosting in Lockport, HOMER SUN, Oct. 28, 2009, at 3; Graf,
supra note 122.

124 LAFAYETTE, IND., CITY CODE § 10.01.020 (2011).
125 Amanda Hamon, Lafayette Urban Chicken Proposal Dies, J. & COURIER, Sept. 14, 2009.
126 Id.
12 Id.
128 Id.
129 IOWA CITY, IOWA, CODE §§ 8-4-1, 8-4-6 (1997).
"o Gregg Hennigan, IC. Petition Seeks OK on Backyard Chickens, GAZETTE (Cedar Rapids-Iowa

City, Iowa), Apr. 8, 2009.
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reason [was] immediate access to homegrown fresh eggs." 3 '

The department of housing and inspection services, however,
chose not to recommend amending the city code, arguing that
"[r]aising chickens can be a nuisance within an urban
environment, and the worst-case situation will happen."1 32

The city council debated urban chickens for several months.133

Ultimately, in January 2010, it became clear that a majority of
Iowa City Councilors were less than thrilled about the idea of
allowing chickens in town and the Council removed the
legalization of backyard chickens from its agenda. 134

In Iowa City, one of the leading opponents to the legalization of
backyard chickens was the mayor, who explained to reporters
that in a college town like Iowa City, students often leave pets
behind, and the city would need to develop shelter facilities for
abandoned chickens.13 5

23. Franklinton
A 1970 ordinance made it "unlawful for any person to keep any
cattle, horses, mules, hogs, sheep, goats or other livestock" in
commercial and residential areas in town.136 Despite the
ordinance, some residents kept fowl in town.'37  Franklinton's
mayor and board of aldermen concluded that the "law was too
outdated [and although the ordinance] prohibited residents who
lived within the city limits from keeping livestock on their
property, it was hazy on fowl." 38 In July 2010, without debate
or opposition, the town amended its ordinance to clarify that the
word "livestock" also includes chickens, turkeys, and other

m31 Memorandum from the Director of Housing and Inspection Services to the City Council (Sept.
2, 2009) (on file with authors).

132 Id.
13 See Jennifer Hemmingsen, Chicken Issue Likely to Keep on Clucking, GAZETTE, (Cedar

Rapids-Iowa City, Iowa), Jan. 13, 2010, at A4 (noting that the Iowa City City Council had been
discussing the issue of urban chickens since the fall of 2009).

13 Id.

3 G. Jeffrey MacDonald, Urban Chickens Gaining Traction Nationwide, IOWA CITY PRESS-
CITIZEN, Nov. 10, 2009, at All.

16 FRANKLNTON, LA., ORDINANCE No. 626 (Oct. 22, 1970).
m3 Richard Meek, Franklinton Updates Dated Ordinance, DAILY NEWS-BOGALUSA, June 25,

2010.
138 Id.
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poultry or fowl.'39

Franklinton Mayor Wayne Fleming explained the need for the
transition: "We definitely needed clarification. . . . [Ilt was
becoming a problem. Some people still [have] a few chickens
here and there. . . . [T]he city has changed and grown so much
since the original ordinance. We are trying to look to the future.
You can't raise animals or livestock (in the city)." 4 0

24. Bangor
Section 65-10 of the city charter prohibits the keeping of any
fowl and other livestock of any kind "within the urban
developed area of the City of Bangor."'41 Inspired by the local
backyard chicken movement and many communities in Maine
that had legalized urban chickens-such as Portland, South
Portland, and Orono-in late 2009, the city council considered
allowing chickens in the town.14 2 The city solicitor was asked to
draft an ordinance amendment that would allow up to six hens in
residential areas, ban roosters, and impose several other
restrictions. 143 On February 22, 2010, the council tabled the
discussion of urban chickens. 144

25. Montgomery County
The Montgomery County Zoning Code regulates "[a]ny
accessory building or structure used for the housing, shelter, or
sale of animal or fowl other than a household pet."145  The
restrictions require that the accessory building be a certain
distance from a dwelling on another lot and from shared borders
with other lots. 146 Chicken owners who received a citation from
the County for violating the ordinance secured a victory in court,

13 FRANKLINTON, LA., ORDINANCE No. 1038 (July 13, 2010).
140 Meek, supra note 151.
'4' BANGOR, ME., CITY CHARTER § 65-10 (1998).
142 Eric Russell, Chicken Ordinance to Go to Bangor Council, BANGOR DAILY NEWS, Jan. 20,

2010.
'4 Eric Russell, Bangor City Council Considers Urban Chickens, BANGOR DAILY NEws, Dec.

24, 2009, (web edition), http://bangordailynews.com/2009/12/23/news/bangor/bangor-city-council-
considers-urban-chickens/.

'44 Eric Russell, Bangor Balks at Backyard Chickens, BANGOR DAILY NEws, Feb. 22, 2010, (web
edition), http://bangordailynews.com/2010/02/22/news/bangor/bangor-balks-at-backyard-chickens/.

"4 MONTGOMERY, MD., MONTGOMERY CNTY. ZONING CODE §§ 59-C-1.326(c), 59-C-9.45(b)

(2011).
146 Id. § 59-C-1.326(c).
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arguing that their ten hens were pets.'14 The ruling created a
new era for fowl in Montgomery County.

26. Boston
The chicken urbanization trend has intensified the problem of
neighbor disputes over backyard chickens in Boston and
increased the number of citations for proud chicken owners.148
The city code provides that "[n]o person shall keep any live fowl
or other farm animals, except in accordance with a permit from
the Division of Health Inspections, Inspectional Services
Department."1 49

In August 2009, The Boston Globe published the following
editorial:

Bring On the Personal Fowl
There may be meatier matters facing the city, but
Bostonians should be aware of the movement building
coast to coast to relax laws against raising chickens in
residential neighborhoods. As the economy weakens
and interest in raising food for the family grows, the
backyard chicken coop is taking its rightful place
alongside tomato cages.

Many Bostonians assume there's an outright ban on
raising chickens.... But that's not the case,
technically. The city ordinance reads, "No person
shall keep any live fowl or other farm animals, except
in accordance with a permit from the Division of
Health Inspections, Inspectional Services
Department." But would-be urban chicken farmers
shouldn't put in calls just yet to the nearest mail-order
hatchery. Applicants are required to jump through a
dizzying array of health, building, and zoning hoops.
And it's been about six years since anyone has made a
serious, legal effort ....

Raising chickens isn't for everyone. But there is
plenty to be said for the pursuit, including fresh eggs, a

147 Alex Ruoff, Court Rules in Chicken Owners'Favor, WASH. PosT, Dec. 16, 2010, at T15.
141 See, e.g., Kathy McCabe, If Council Prevails, Chickens Won t Come Home to Roost, BOS.

GLOBE, Sept. 18, 2008, at 1Reg.
1' BOS., MASS., CODE ORDINANCES § 16-1.8A (2010).
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good source of fertilizer, and fun. Residents are
managing to raise the backyard birds in New York
City, San Francisco, Chicago, Seattle, and other big
cities. And cities that ban the practice or erect
unreasonable barriers are starting to feel the heat from
residents who want to make their lives greener and
more sustainable beyond growing vegetables. Bans on
noisy roosters make perfect sense. But hens should be
accommodated.

Mayor Menino doesn't exactly see a political upside to
this debate . . .. Throughout his childhood, says the
mayor, he collected eggs in the yard ... where his
mother kept about a half dozen hens.

Others deserve similar memories. Though keeping
chickens does have the potential for nuisance, the
city's ordinance would seem to provide plenty of
protection for wary neighbors. A permit to keep live
fowl in Boston requires proper enclosures, clean coops
free from odor, and 50-foot setbacks from neighboring
properties. The ordinance would be better still if it
limited the number of hens to four or five.

There's always room in the livable city for a
smattering of chickens. 15o

27. Cambridge
The Municipal Code of the City of Cambridge fails to address
the matter of urban chickens.' 5  Neighbors of a resident who
kept three ducks and two chickens in his yard believed that this
statutory silence meant a ban and filed complaints with city
authorities.152

The fowl owner and his many supporters held a different view
of the city code.15 3  Article 2 of the City Zoning Ordinance

15o Editorial, Bring On the Personal Fowl, Bos. GLOBE, Aug. 3, 2009, at 10.
11CAMBRIDGE, MASS., ZONING ORDFNANCE, art. 2 (2010).
152 Jillian Fennimore, Cambridge Woman Angry over Neighbor 's Ducks, Chickens, CAMBRIDGE

CHRON., Jan. 21, 2010, http://www.wickedlocal.com/cambridge/news/lifestyle/health/x1301086485/
Cambridge-woman-angered-over-neighbors-ducks-chickens#axzzIbuebQNd0.

13 Jillian Fennimore, Neighbors Fight for Fowl: Zoning Board Rejects Appeal to Keep Poultry,
CAMBRIDGE CHRON., Feb. 18, 2010, at 1.
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defines the term "Accessory Use" as "a use subordinate to the
principal use and customarily incidental to the principal use."154

Appearing before the Cambridge Board of Zoning Appeals, the
fowl owner and more than ninety supporters argued that urban
poultry is indeed a customary incidental use of the principal
premises. 1 The board voted this interpretation down four-to-

156one.

The fight for urban chickens in Cambridge has not ended.157

Chicken advocates continue lobbying for the cause, and MIT
teams are developing advanced coops for the City.

28. Ann Arbor
Until 2008, Ann Arbor banned backyard chickens. 59 Councilor
Stephen Kunselman leveraged the local popularity of urban
poultry and championed a successful campaign for a backyard
chicken ordinance. 16 0  Kunselman publically launched his
campaign in December 2007.161 The City finalized the
ordinance that allows urban chickens in August 2008,
responding to pressure from chicken lovers.162

The 2008 ordinance allows residents to keep up to four hens,
bans roosters, and requires chicken owners to obtain from the
City permits that are valid for five years. 163 The fee for
processing a permit is twenty dollars and an interested chicken
owner must add to the application an "Adjacent Neighbor
Consent Form."1 64

5 CAMBRIDGE, MASS., ZONING ORDINANCE, art. 2, 2-1.

1 Xi Yu, Chicken and Duck Owners in Cambridge Lose Appeal, HARV. CRIMSON, Feb. 12, 2010,
available at http://www.thecrimson.com/article/2010/2/12/chickens-cambridge-use-over/.

I6 id.
J.lillian Fennimore, They're Building a Better Chicken Coop, CAMBRIDGE CHRON., May 13,

2010, at 1.
15 id.

Judy McGovern, Chicken Supporters Crowing, ANN ARBOR NEWS, Jun. 3, 2008, at Al.
160 Councilman Pushes Chicken Rights Law, ASSOCIATED PRESS, Dec. 2, 2007.
161 Paul Egan, If Councilman Gets His Way, Chickens Could Come Home to Roost, DETROIT

NEWS, Dec. 3, 2007, at Bl; Tom Gantert, Chickens in Ann Arbor Backyards?, ANN ARBOR NEWS, Dec.
2, 2007, at Al; see also Councilman Pushes Chicken Rights Law, supra note 174.

162 McGovern, supra note 159, at Al.
16' ANN ARBOR, MICH., CODE ORDINANCES, ch. 107, § 9:42 (2008).
164 Jo C. Mathis, Ann Arbor Residents Aren't Rushing to Bring Chickens Home to Roost,

MLIvE.cOM BLOG (Sept. 10, 2008, 7:35 AM), http://blog.mlive.com/annarbornews/2008/09/
ann arbor residents arent rush.html.

CONNtemiplations [Vol. 44:1



DEBATING OVER BACKYARD CHICKENS

29. Grand Rapids
In October 2009, Grand Rapids chicken owners decided to fight
to change the local law.165 Grand Rapids bans the keeping of
"farm animals" in residential areas.166 With the chicken
urbanization trend, many towns in Michigan liberalized their
backyard chicken laws. Grand Rapids chicken owners launched
a campaign, recruited supporters, and began a local controversy
that lasted ten months and included numerous hearings.167 The
mayor described one of the public hearings, on July 13, 2010, as
"one of the best public hearings [he has] witnessed during his
fifteen years on the city commission," since "[e]veryone ha[d]
been insightful and even brilliant." 168  Ultimately, the chicken
proponents failed to gain enough votes among the city
commissioners; the vote on a proposed ordinance that would
have allowed hens in the city fell in a three-to-three tie.16 9

165 Jim Harger, Urban Flock Wins Fans in City Hall, GRAND RAPIDS PRESS, Oct. 28, 2009, at A8;
Jim Harger, Family Squawks "f Wen City Says Backyard Hens Must Go, GRAND RAPIDS PRESS, Oct. 26,
2009, at A7.

166 GRAND RAPIDS, MICH., MUNICIPAL CODE § 8.582 (2010).
16 Jim Harger, Chicken Fans Show Pluck at Hearing on Urban Poultry, GRAND RAPIDS PRESS,

Jul. 14, 2010, at Al.
168 Id.
61 Jim Harger, Chicken Foes Rule the Roost Backyard Birds Must Go After Divided City

Commission Rejects Proposed Ordinance, GRAND RAPIDS PRESS, Aug. 11, 2010, at Al.
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30. Fergus Falls
Fergus Falls banned chickens from residential neighborhoods
unless lots were at least ten acres and unless any shelters were at
least three hundred feet from the property line.'o In July 2009,
the city council revised its animal regulations to provide for no
more than twelve chicken permits annually; chicken permits
were to be obtained by the animal control office, and allowed up
to four hens, provided the applicant satisfied numerous, onerous
requirements.17 1 One resident complained that the council spent
more time on the chicken ordinance than they did on a four
million dollar appropriation for a hockey arena for which there
was resident opposition. 17 The chicken ordinance was
reportedly based on Duluth's chicken law.1

3 1. Mankato
After lobbying and battling for nearly two years over a proposed
backyard chicken ordinance to replace a ban, the Mankato City
Council passed an onerous two-year pilot project that provides
for the allocation of three chicken permits per year. 174  The
preceding year, a proposed ordinance to legalize backyard
chickens was voted down four-to-three.175  After reportedly
spending fifteen hours of staff time to research twenty
Minnesota cities and write the ordinance amendment, the
council reintroduced the proposal with key compromises on the
permitting process and neighbor consent requirement.17 In the
context of inflamed emotion and impassioned debate, the
proposed amendment passed five-to-two in June 2010.177 At one
point, in voting against a public meeting to discuss the
amendment, the mayor stated: "There's a lot of anger around
this issue for some reason. More so than the war by far. I don't

no FERGUS FALLS, MINN., CITY CODE §§ 6.21(A)(b), (D) (2009) (amended by ORDINANCE 119,
July 2009).

17 FERGUS FALLS, MINN., ORDINANCE No. 108 (July 2009) (codified at FERGUS FALLS, MINN.

CITY CODE § 6.35, repealed by FERGUS FALLS, MINN., ORDINANCE 119 (Apr. 2010)).
172 Lauren Radomski, Arena Protesters Take to Airwaves, FERGUS FALLS DAILY J., Oct. 22, 2009.
" Brandon Stahl, Fergus Falls and Duluth, Connected by Chickens, DULUTH NEWS TRIB. BLOGS

(July 7, 2009).
" MONKATO, MINN., CITY CODE § 9.6 (2010); Dan Linehan, Monkato Council Approves

Chicken Ordinance: Its a Test Run for Tivo Years, FREE PRESS, June 14, 2010.
" Dan Linehan, Chicken Permits Go to Council Test Monday, FREE PRESS, May 8, 2010.
"76 Id.
1 Linehan, supra note 174.
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think it would be a healthy discussion."'8 Ultimately, the
unanimous neighbor-consent requirement proved unwieldy for
potential chicken owners, and of only four permit applications
picked up from the city, none had been returned a month after
the council approved the three-permit test run.179 Four months
after the controversial chicken-law vote, one incumbent
councilmember referred to the issue as "more noise than
substance." 80

32. St. Paul
Under Section 198.02 of the city code, no person shall keep
more than one chicken on his premises without a permit.181
Applicants for a permit must provide the written consent of at
least seventy-five percent of the owners or occupants of
privately or publicly owned real estate within one hundred fifty
feet of the outer boundaries of the premises for which the permit
is being requested. 12

Lobbying of backyard chicken groups and blatant disobedience
persuaded several councilors to draft a proposed amendment to
the city code to allow up three hens and to forgo the permit
requirement.

In October 2009, the city council rejected the proposed
amendment in a four-to-three vote, but it did reduce the permit
fee.184

17 Dan Linehan, Lots of Clucking About Chickens at Council Meeting, FREE PRESS, May 10,
2010.

17 Dan Linehan, Chicken Permits Slowt to Take Flight, FREE PRESS, Aug. 14, 2010.
"' Dan Linehan, Ward 5 Race a Battle over Mankato 's Stewardship, FREE PRESS, Oct. 27, 2010.
... ST. PAUL, MINN., CITY CODE § 198.02 (2009).
182 Id. § 198.04.

s' Patrick B. Anderson, A Chicken in Every Yard?, ST. PAUL PIONEER PRESS, Oct. 14, 2009, at
Bl; Patrick B. Anderson, A Few, Feathers Plucked from Chicken Ordinance, ST. PAUL PIONEER PRESS,
Oct. 15, 2009, at B2; Chris Havens, Chickens May Come Home to Roost in St. Paul, STAR TRIBUNE,
Aug. 16, 2009, at I B.

8 St. Paul City Council Meeting Minutes, Oct. 14, 2009, at 6; see also Anderson, A Feiw
Feathers, supra note 197, at B2.

2012] 25



33. Clayton
Under Clayton's law, residents can keep chickens as long as
they have fencing to prohibit escape and the chickens do not
create a nuisance.' One alderman indicated that this regulation
had not been an issue until the backyard chicken became more
popular in the city and across the country.186 Another suggested
that further restrictions and greater enforcement powers are
necessary to protect neighbors. 187 On March 3, 2010, the city's
aldermen expected an ensuing chicken-law discussion would be
a lively engagement process "similar to what the smoking ban
went through."188 As of January 2011, however, Clayton's
aldermen had not initiated an amendment process.

34. Belgrade
Under Section 4-1-8 of the Belgrade City Code, "[it is unlawful
for any person, family, group of people, corporation, or other
entity to keep, harbor, or maintain a 'farm animal' . . . within the
city limits."l89 A farm animal is defined to include chickens,
hens, or other fowl. 90

In September 2009, Belgrade police cited a resident with
backyard chickens with an instruction to remove her four
chickens immediately or face a $500 fine or up to six months in
jail.191 The resident petitioned the city council to amend the
ordinance along the lines of one adopted in Bozeman,
Montana. 192

In a circular argument, the city manager explained the chicken
removal and penalty requirement to the council: "[I]t's illegal to
keep them; they were told to have them removed because it's
illegal for them to be there."' 93  Ultimately, the council

115 CLAYTON, MO., CODE § 210.260 (1970).
186 Margaret Gillerman, Some in Clayton Drawing a Line in the Sand over Chickens, ST. Louis

POST-DISPATCH, Oct. 21, 2009.
8 Id.
" Mitch Schneider, Clayton Moves Ahead with Reworked Chicken Ordinance, WEST END

WORD, Mar. 3, 2010.

BELGRADE, MONT., CITY CODE § 4-1-8 (2009).
"
0 

Id. § 4-1-1.
Michael Tucker, Backyard Chicken Debate Hits Belgrade, BELGRADE NEWS, Sept. 22, 2009.

192 Id.

19 Id.
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considered a proposal that would have excepted up to six
specially permitted "female domestic chickens" where the
resident met strict lot size, coop construction, maintenance,
neighbor notification and consent, and minimum setback
requirements.194  Additionally, a permit would have been
required for any resident who wished to keep chickens in
accordance with the above guidelines.195 The proposal also
allowed for hearings before the council, and liberal inspection
access for animal control officers during the permitting
process.196 No one commented against the ordinance, and more
than twenty pro-chicken residents attended the hearing, carrying
a petition signed by eighty-five individuals. 197

Despite unmitigated citizen support, the council voted to keep
the ban.198 The city manager, on behalf of the police chief,
expressed workload and inspection cost concerns. 199

Additionally, one councilperson stated she couldn't support the
measure because she didn't like the idea of chicken coops in
other people's yards.200

35. Hopewell
In Hopewell, farms and other agricultural uses are permitted as
principal uses in all districts. 20' Under Hopewell's Right-to-
Farm Ordinance, agricultural production, including poultry and
poultry products, are permitted for home consumption and
incidental sales to others.202 In response to a recommendation
by the township's residential animal agriculture subcommittee,
the mayor and council considered and passed a new ordinance to
outline standards for keeping chickens.203

Hopewell's proposed limitation on the Right-to-Farm Ordinance

1 BELGRADE, MONT., ORDINANCE No. 2009-6 (proposed Oct. 5, 2009).
19 Id.
1
9 6 

Id.
1 Big Sky News Service, Belgrade Nixes Chickens, BOZEMAN DAILY CHRON., Sept. 5, 2009.
19 Id.

1
9 9 Id.

200 Id. ("We live in a neighborhood with houses on 10,000-square-foot lots. I'm thinking of
chicken coops in all of the backyards. I'm not opposed to chickens, I'm just not in favor of them in a
community setting.").

201 HOPEWELL, N.J., CODE ch. 77-147 (2011).
202 Id. ch. 22-3.
20 HOPEWELL, N.J., ORDINANCE No. 11-1511 (2011) (codified at Chapter 5, Section 7 of the

township's code).
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was introduced after some residents raised concerns about
rooster noise in light of the growing interest in raising backyard
chickens, 204 and it passed on April 25, 2011.205 The new
ordinance balances the competing interests by prohibiting
mature roosters except for the purpose of fertilization.206 For the
purpose of fertilization, a healthy rooster, as certified by the
state's agriculture department, may visit a property for up to ten
days in a calendar year, so long as it does not visit for more than
five days consecutively. 207  If there are crowing roosters
(including juvenile roosters that have not been culled or
removed as required) for more than twenty days in a calendar
year on any single parcel of land, there will be a two-year
moratorium on roosters at that property.208 There are also
prohibitions on slaughtering in public view; shelter, waste, and
feed-storage requirements; fencing requirements; and a noise
regulation that bans squawking for more than ten minutes
continuously or thirty minutes consecutively.20 9 These
regulations are enforced through the township's general law

- * 210enforcement provisions.

Hopewell's new chicken-keeping standard ordinance is slated to
be reviewed on April 25, 2012 by the township agricultural
advisory committee to determine its effectiveness.211

36. Buffalo
In 2004, fearing avian influenza, Buffalo banned chickens.
Five years later, an officer cited a resident for keeping five hens
because a neighbor complained about the nuisance and violation
of the ban.2 13 With support of some neighbors and a city
councilor, the chicken owner successfully campaigned to amend
the Buffalo Municipal Code.214

204 Lisa Fleisher, Legislating Cock-a-Doodle-Doo, WALL ST. J., Mar. 18, 2011, at A21.
205 HOPEWELL, N.J., ORDINANCE No. 11-1511.
206 HOPEWELL, N.J., CODE c 5-7(c).
207 Id.
208 Id.
209 Id. ch. 5-7(d)-(iJ).
210 Id. ch. 5-7(j).
211 HOPEWELL, N.J., ORDINANCE No. 11-1511.
212 Jay Rey, Chickens Take Rightful Place, BUFFALO NEWS, Sept. 20, 2009, at C 1.
213 Brian Meyer, Chickens Routedfrom Roost, for Now, BUFFALO NEWS, Mar. 31, 2009, at B .
214 Brian Meyer, Chickens May Be Allowed to Come Home to Roost, BUFFALO NEWS, Apr. 02,

2009, at Bl; Meyer, supra note 213, at Bl.
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Compared with reports from other cities amending their chicken
laws, Buffalo's amendment process appeared to be
conciliatory.215 Corporation counsel researched urban chickens
and determined that while advocates claim that small-scale
farming minimizes disease risk, others worry about avian flu

216transmission.

Ultimately, the proposed list of rules was onerous.2 ' The
council's senior legislative assistant warned the law would
"spawn red tape."218

With only one hour of debate, and two detractors out of forty
speakers at the hearing,219 the chicken amendments passed as
expected, with a very strict permitting process. 22 0 The new code
allows for up to five hens in single-family residences with
requirements relating to: neighbor identification and consent;
coop construction and inspection; fencing; adult supervision of
chickens; food storage; annual permit fees; and articulated plans
for chicken litter.221

Upon receipt of an application, the Buffalo city clerk notifies the
city council and mayor, as well as all property owners within
fifty feet of the applicant's property.222 If the clerk receives no
written comments within twenty days, the applicant will receive
a non-transferable, one-year permit, subject to inspection. 223 If
opposing comments are submitted to the clerk, the council may
deny the license or impose additional conditions on its

224issuance. Each May, the council and mayor are to be notified
of all licenses and their expiration dates.225  The council or
mayor may choose not to renew a license or may file complaints

215 Meyer, supra note 213, at BI.
216 id.
217 Brian Meyer, Discussion Seeks Ways to Allow City Residents to Keep Chickens, BUFFALO

NEWS, Apr. 4, 2009, at D3.
218 id.
219 Id. Ironically, some chicken advocates trade advice on how to use their chickens to effectively

mow and fertilize their lawns. Mowing Your Lawn with a Chicken Tractor, BACKYARDCHICKENS
FORUM, http://www.backyardchickens.com/forum/viewtopic.php?pid=1860827 (last visited Nov. 29,
2011).

220 BUFFALO, N.Y., CODE §§ 341-11.1 to 341-11.4. (2009); Rey, supra note 212, at Cl.
221 BUFFALO, N.Y., CODE § 341-11.1.
222 Id. § 341-1 1.4(A)(2)-(3).
223 Id. § 341-1 1.4(A)(4).
224 Id. § 341-11.4(A)(5)-(6).
225 Id. § 341-l1l.4(B)(1).
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226regarding hens. Despite the apparent win for chicken owners,
some deemed the law to be too restrictive to be practicable and
accessible.227

37. New York City
New York City, among the first cities to ban urban fowl in the
late nineteenth century, re-embraced hens in the early twentieth
century, prohibiting only roosters.228 There are no limits to the
number of chickens allowed in New York City, but the owner
must hold a permit, and coops, runways, and surrounding areas
must be kept clean.22 9 There does not appear to be significant
debate relating to New York's chicken-friendly laws.

38. Oklahoma City
Under the Oklahoma City Municipal Code, it is illegal to own

230chickens in backyards smaller than one acre2. In October
2009, the city began considering "greater flexibility in raising

,231fowl in urban areas." In May 2010, The Oklahoman
announced that "[t]he most divisive issue on the Oklahoma City
Council's agenda this month isn't likely to be the ongoing
budget talks and the possibility of layoffs. It's chickens."232

The city conducted a survey of conditions imposed by backyard
chicken laws in thirty cities and found that of "eight peer cities
in the region . . . six allow chickens on lots of any size, one
requires a half-acre lot and one does not allow chickens at
all."233 The inconclusive results of the comparative study left
the city council split on the issue of whether to allow backyard
chickens. 234  In August 2010, The Oklahoman reported that
"[t]he great chicken debate continued" because the majority of
the Council was unwilling to pass a citywide ordinance allowing
backyard chickens.235 To bridge among different groups in the

226 Id. § 341-1 1.4(B)(2)-(4).
227 Rey, supra note 212, at Cl.
228N.Y.C., N.Y., HEALTH CODE art. 161, § 161.19 (2000).
229 Id.
230 Dee Nash, Oklahoma City Urban Chicken Owners Remain Outlaws, EXAMINER, Nov. 13,

2009.
231 Brian Brus, OKC Council to Mull Chicken Zones, J. REC., Aug. 13, 2010.
232 Bryan Dean, Chicken Restrictions Ruffle Some Residents' Feathers, OKLAHOMAN, May 24,

2010, at 5A.
233 Id.
234 Id.
235 Bryan Dean, Neighborhoods May Ask Council to Keep Chickens, OKLAHOMAN, Aug. 18,

2010, at 14A.
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city, a compromise was proposed: neighborhoods could petition
to allow chickens in their area using rules allowing urban
conservation districts; those wanting to raise chickens would
have to get the signatures of at least half of the residents in the
neighborhood.236

39. Beaverton
A 1993 ordinance banned the keeping of "livestock or poultry
within the City."237 In light of the new trends, the city held
several hearings and conducted an online survey about public
approaches to "urban poultry."238 On August 16, 2010, the city
council passed an ordinance that bans roosters and allows four
hens on "property which is no less than 5,000 square feet." 2 39

40. Salem
It took two years from the time chicken advocates proposed a
chicken-friendly ordinance for the Salem City Council to vote
on it.240 In those two years, the zoning issue had been before the
council eleven times before it was passed. Under the new law,
roosters are banned, and residents who pay a fifty dollar license
fee can have up to three hens.241

41. Barre
Backyard fowl in Barre are regulated by the state's agricultural
nuisance law.242 Upon receiving neighbor complaints, the town
cited a resident for two separate violations relating to her
chicken and egg business, Layed in Vermont, for which she
received a variance from the State of Vermont Agency of
Agriculture.243 The variance waived a requirement that manure
be stored one hundred feet from the nearest property line if
instead it was stored in weather-resistant containers near her

236 Id.
237 BEAVERTON, OR., CODE § 5.05.025 (ORDINANCE No. 3872) (1993).
238 Press Release, City of Beaverton, Beaverton City Council to Hear Urban Chicken Discussion

(June 24, 2010).
239 BEAVERTON, OR., CODE § 5.09 (ORDINANCE No. 4549) (2010).
240 Salem City Council OKs Backyard Chickens, ASSOCIATED PRESS, Sept. 21, 2010.
241 id.
242 VT. STAT. ANN. tit. 12, § 5753 (2010).
243 David Delcore, Town Urged State Agency to Intercede in Chicken Fight, TIMES ARGUS, Sept.

28, 2009.
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32 CO~tempatios [Vo2444house and disposed of off the property.244 The variance did not
specify flock size.245 The resident fought the citation and
refused to remove all but one of the roosters, as required by the
town board after a closed-door deliberation following a
hearing.24 6 Neighbors complained about the closed-door
deliberation, but the board defended their actions on the grounds
that they were performing a quasi-judicial function. 2 47 The town
petitioned the state to revoke the resident's variance, and the
state issued a warning.248 After mediation, the town allowed the
resident to keep three of her dozen roosters and dismissed the
tickets and six hundred dollar fine; the resident agreed to drop a
lawsuit against the town and to bring her roosters in at night.249

Oddly, the town did not move to enact chicken regulation
despite the cost of resolving this dispute under its general

na l 250
nuisance laws .

244 Id.
245 Id.
246 David Delcore, Roosters Get the Ax in Chicken Dispute in Barre Town, TIMES ARGUS, Sept. 9,

2009.
247 Id.
248 Delcore, supra note 243.
249 Backyard Chicken Dispute Settled, VT. PUB. RADIO (Oct. 29, 2009), available at

http://www.vpr.net/newsdetail/86266/.
25( David Delcore, Barre Town Chicken Farm Dispute Goes to Mediation, TIMES ARGUS, Oct. 23,

2009.
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Transfers Before Entry of a Restitution Order

TIMOTHY P. JENSEN & MICHAEL J. PENDELL

The Mandatory Victims Restitution Act enables the Federal
Government to recover statutorily mandated restitution from criminal
offenders to compensate the victims of fraud and other corporate crimes.
According to a report issued by the Government Accountability Office, the
Department of Justice lacks the statutory authority to obtain pre-
conviction restraints on funds in order to satisfy future restitution orders.
Therefore, the Department of Justice's Financial Litigation Units, charged
with recovering criminal debts, often wait to initiate recovery actions until
a restitution order is entered. By waiting for the entry of a restitution
order, the Government allows criminal offenders to fraudulently conceal
funds in offshore accounts or shell companies and fraudulently transfer
funds to friends and family. This substantially limits the Government's
ability to recover restitutionary interests. This Article argues that the
Government and corporations victimized by fraud should not wait for the
entry of restitution orders. Instead, the Government and corporations can,
and should, act immediately to undo and recover fraudulent transfers
under the Federal Debt Collection Procedure Act-and in Connecticut, the
Connecticut Uniform Fraudulent Transfer Act as soon as they know
about a fraudulent transfer. Because the statute of limitations on recovery
cannot be tolled or extended under either statute, the Government and
corporations cannot simply shut their eyes and wait for a restitution order.
Instead, they should take immediate action to address past, present, and
future fraudulent transfers.
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Eyes Wide Shut: The Perils of
Failing to Take Action to Undo Fraudulent

Transfers Before Entry of a Restitution Order

TIMOTHY P. JENSEN AND MICHAEL J. PENDELL

There is perhaps no more insidious drain on the overall
welfare of society than greed unchecked.

I. INTRODUCTION

The well publicized tales of corporate greed over the past decade
confirm the accuracy of Judge Ackerman' 2 observation. Although the
"insidious drain" associated with criminal conduct in the corporate arena
can at least be partially rectified through the Mandatory Victim's
Restitution Act,3 the investigators of corporate crime, along with the
corporations harmed by the illegal conduct, often fail to take swift action-
which severely prejudices future collection efforts. Naturally, during the
course of investigating corporate crime, the Government is often
exclusively interested in pursuing a conviction and less attentive to the
financial harms suffered by the corporation and its shareholders as a result
of the criminal's actions.

Moreover, collecting on a criminal restitution order is difficult because
of incarceration, the requirement that the amount of restitution be based on
the actual loss to the victim corporation and not on the offender's ability to
pay, and the significant amount of time that passes between arrest and
sentencing.4 The more time that passes, the more opportunities the

. Timothy P. Jensen is a commercial litigation partner at Hinckley, Allen & Snyder LLP in
Hartford, Connecticut.

- As an associate attorney in Motley Rice LLC's Securities and Consumer Fraud practice group
in Hartford, Connecticut, Michael Pendell represents individuals and institutional clients in complex
securities and consumer fraud litigation, shareholder derivative suits, and a wide array of other
consumer and commercial cases.

SEC v. Antar, 15 F. Supp. 2d 477, 481 (D.N.J. 1998) (Ackerman, J.).
2 The Honorable Harold A. Ackerman was a federal judge in New Jersey for three decades. He

presided over what was at one time the longest federal criminal trial in history. The trial involved
twenty members of the Luchese crime family. Douglas Martin, Harold A. Ackerman, Federal Judge in
New, Jersey, Dies at 81, N.Y. TIMES, Dec. 9, 2009, at B12.

18 U.S.C. § 3663A (2006).
U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-05-80, CRIMINAL DEBT: COURT-ORDERED

RESTITUTION AMOUNTS FAR EXCEED LIKELY COLLECTIONS FOR THE CRIME VICTIMS IN SELECTED

FINANCIAL FRAUD CASES 2 (2005). According to a study by the Government Accountability Office on



offenders have to hide assets in foreign accounts and shell corporations,
and to transfer assets to family members. By transferring assets to
entities, spouses, children, and friends, those later found guilty of criminal
conduct engage in a shell game to shield their assets. This shell game adds
to the already difficult task of collecting on any restitution order imposed
after conviction.

According to a report issued by the Government Accountability Office
("GAO"), the United States Department of Justice ("DOJ") lacks the
statutory authority to obtain pre-conviction restraint of assets to satisfy any
future criminal restitution order.6 The report concludes that the
Government must wait until a judgment is entered before filing third party
actions to recover transferred assets or proceeds to satisfy the restitution
order. However, the Government's belief that it must await the entry of a
restitution order is flawed. In order to have any chance of collecting on a
restitution order, the Government can and must bring an action to set aside
a fraudulent transfer the moment it learns of a transfer by a criminal
defendant, even if the Government is years away from a conviction.

Indeed, the Government has the ability to take immediate action under
the Federal Debt Collection Procedure Act ("FDCPA").8 Waiting on the
entry of a restitution order will likely imperil collection pursuant to that
order. Because the Government has the ability to set the wheels in motion
to recover those debts prejudgment9 and post judgment,10 and can avoid
fraudulent transfers," the Government and the victim corporation
substantially increase the likelihood of collection if fraudulent transfer
actions against third party transferees are brought as soon as the transfers
are discovered. Moreover, the necessity of quick action to set aside these
fraudulent transfers is underscored by the fact that the statute of limitations
for fraudulent transfers under the FDCPA and most states' fraudulent
transfer statutes begins to run long before the entry of a restitution order.

This Article argues that because the statute of limitations begins to run
before the entry of a restitution order, the Government and corporations
victimized by corporate wrongdoers must take immediate action to
discover and undo these transfers. Section II.A introduces restitution as a

five selected criminal debt cases, the criminal offenders' restitution amounts totaled $568 million. Of
that amount, only seven percent had been collected years after entry of the restitution order. The
collection in those selected cases was done via asset forfeiture actions before the criminal offenders
were sent to prison. Id. at 9.

5 Id. at 2.
6 Id. at 12.
Id. at 12 13.
28 U.S.C. § 3306 (2006).

9Id. 3101(a)(1).
Id. § 3201.

"Id. § 3306.
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tool for compensating victims of financial crimes and touches on the
inherent difficulties in enforcing those orders. Section II.B discusses both
intentional and constructive fraudulent transfers. Part III focuses on the
time limits for bringing a fraudulent transfer claim under the FDCPA and
argues that these limits cannot be equitably tolled. Finally, Part IV
discusses the time limits for bringing a cause of action under Connecticut's
Uniform Fraudulent Transfer Act.

II. CRIMINAL RESTITUTION AND FRAUDULENT TRANSFERS

A. Restitution

The Mandatory Victims Restitution Act ("MVRA") was enacted to
"improve the administration of justice in Federal criminal cases by
requiring Federal criminal defendants to pay full restitution to the
identifiable victims of their crimes."12  The IVRA made restitution
mandatory for certain criminal offenses. 3 In addition, the MVRA requires
a criminal defendant to "reimburse the victim for . . . other expenses
incurred [by the victim] during [its] participation in the investigation or
prosecution of the offense . . . ." Some courts have included attorneys'
fees and accounting costs incurred in the corporation's investigation of the
crime within the purview of compensable expenses under the MVRA." A
corporation can be compensated via a restitution order so long as it has
been "directly and proximately harmed as a result of the commission of an
offense for which restitution may be ordered."

Although many criminal offenders report significant wealth or
substantial financial resources to the sentencing court or the DOJ before
imposition of any restitution order, actually collecting those resources to
satisfy a restitution order is inherently difficult." Incarceration,
deportation, and decreased earning capacity frustrate collection efforts.' 8

Moreover, the IVRA's requirement that the restitution order be based on
the corporation's actual loss, as opposed to the criminal offender's ability

12 S. REP. No. 104-179 at 12, reprinted in 1996 U.S.C.C.A.N. at 925.
3 Id; see also id. at 18, reprinted in 1996 U.S.C.C.A.N. at 931 (noting that criticism of a

restitution order "underestimates the benefits that even nominal restitution payments have for the
victim of crime, as well as the potential penalogical benefits of requiring the offender to be accountable
for the harm caused to the victim").

u 18 U.S.C. § 3663A(b)(4).
See, e.g., United States v. Amato, 540 F.3d 153, 159-60 (2d Cir. 2008); United States v.

Gordon, 393 F.3d 1044, 1056-57 (9th Cir. 2004).
" 18 U.S.C. § 3663A(a)(2). Compensable offenses, under statute, include: (1) crimes of violence;

(2) offenses against property, including crimes committed by fraud; and (3) tampering with consumer
products. Id. § 3663A(c)(1).

U.S. Gov'T ACCOUNTABILITY OFFICE, supra note 4, at 3.
n Id. at 2-3.
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to pay, makes full recovery unrealistic-especially when the offender
caused the corporation to suffer astronomical financial damage. 19 Most
damaging to collection efforts is the significant amount of time that passes
between the criminal offender's arrest, prosecution, and eventual
sentencing.2 0 The criminal offender is provided with ample time to
conceal assets in offshore accounts or shell corporations, or to fraudulently
transfer those assets to friends and family members. Moreover, there are
few, if any, consequences to a criminal offender who does not pay

22restitution to the victims of his crimes as ordered by the court.
The DOJ is responsible for collecting criminal debts and has delegated

collection efforts to its Financial Litigation Units ("FLUs").23
Unfortunately, the FLUs do not typically get involved with criminal debt
collection until after restitution orders are entered.24  Once a restitution
order is entered, the FLUs try to enforce the restitution debts by filing liens
on criminal offenders' real property, issuing restraining notices to prevent
the further transfer of assets, performing title searches, and reviewing
financial information-most often provided by the criminal offender. 25

Despite these efforts, the FLUs are generally unable to collect significant
amounts due under the restitution orders.26

"Id.; see also 18 U.S.C. § 3663A.
20 U.S. GOv'T ACCOUNTABILITY OFFICE, supra note 4, at 2.
21 Id. at 2 3.

[A] major problem hindering the . . . ability to collect restitution
debt ... was the long time intervals between the criminal offense and the
judgment, a situation [the DOJ] acknowledged is typical. Court records show
that 5 to 13 years passed between when the offenders selected [for] our review
began to engage in the criminal activity for which they were sentenced and the
date of their judgments. . . . [D]uring such intervals, criminals engaged in
fraudulent enterprises [to] dissipate their criminal gains quickly and in a manner
that cannot be easily traced, such as expending gains on intangible and excess
"lifestyle" expenses, including travel, entertainment, gambling and
gifts.... [B]y the time the court rendered the judgment establishing the
restitution debt, certain of the offenders' assets had been, among other things,
transferred through legal or potentially fraudulent means to family members or
others, involved in forfeiture actions, subject to bankruptcy, or moved to a
foreign account.

Id. at 4.
22 Id. at 11.
23 Id. at 6.
24 Id. at 9.
25 Id. at 10.
26 d

Although the FLUs performed certain debt collection actions for each of
the selected cases, we found that some of the FLUs' efforts, such as filing liens,
were not always done promptly following the judgment. In addition, the asset
discovery work performed by the FLUs consisted primarily of requesting,
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The FLUs' failure to ultimately collect criminal debts is the result of
two miscalculations. First, the FLUs wait until the entry of restitution
orders to get involved with criminal debt collection.27 Second, they
operate under the mistaken assumption that "there is no general statutory
authority . . . to obtain pretrial restraint of assets in order to satisfy a
potential criminal judgment that may result in a restitution debt." 28

Contrary to this assumption, however, the FLUs can proceed against any
third party transferee without waiting for the entry of a restitution order.
Because the FLUs have to prove that the criminal offender fraudulently
transferred assets in order to prevail, "which often involves a lengthy and
time-consuming process," the prudence of prompt action cannot be
understated 29

B. The Elements of a Fraudulent Transfer Under the FDCPA

Under the FDCPA,

a transfer made or obligation incurred by a debtor is
fraudulent as to a debt owed to the United States, whether
such debt arises before or after the transfer is made or the
obligation is incurred, if the debtor makes the transfer or
incurs the obligation . .. with actual intent to hinder, delay
or defraud a creditor.o

In addition, a transfer is fraudulent if it is made without receiving
reasonably equivalent value in exchange if the criminal offender subject to
a future restitution order "intended to incur, or believed or reasonably
should have believed that he would incur, debts beyond his ability to pay
as they became due."

Actions brought by the Government under the FDCPA to recover a
fraudulent transfer to satisfy a criminal debt focus on the "intent to hinder,
delay or defraud a creditor." 32 The law has developed circumstantial

obtaining, and reviewing financial information provided by the
offender.... [C]ertain problems [arose] stemming from a lack of independent
verification of financial information provided by offenders. We also noted that
prompt collection action, including the performance of asset discovery work,
such as researching online property locater services, is critical to minimizing the
dilution of assets that could be available for payment of a restitution debt.

Id. at n.14.
2 Id. at 12.28 

d
29 Id. at 13.
o 28 U.S.C. § 3304(b)(A) (2006).
Id. § 3304(b)(B)(ii).

32 Id. § 3304(b)(A).
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indicia that are used to establish that intent-the so-called "badges of
fraud." These badges of fraud include consideration of the following
factors: (1) a transfer to an insider;33 (2) retention of possession or control
by the debtor of the property transferred after the transfer; 34 (3) the transfer
was concealed; (4) before the transfer, the debtor was sued or threatened
with suit; (5) the debtor transferred substantially all of his or her assets; (6)
the debtor absconded; (7) the value received for the transfer was not
reasonably equivalent to the value of the asset transferred; (8) the debtor
removed or concealed assets; (9) the debtor was insolvent at the time of the
transfer or became insolvent shortly thereafter; (10) the transfer occurred
shortly before or shortly after a debt was incurred; and (11) the debtor
transferred assets of his or her business to a lienor who then transferred
those assets to an insider of the debtor.

A fraudulent transfer may also be found where "the debtor makes the
transfer . . . without receiving a reasonably equivalent value in exchange
for the transfer or obligation" and the debtor "intended to incur, or believed
or reasonably should have believed that he would incur, debts beyond his
ability to pay as they became due."36 Essentially, under this test, the

"Insider" is defined by the FDCPA to include "a relative of the debtor." Id § 3301(5)(A)(i).
"In addition to the FDCPA, other areas of the law, most particularly federal bankruptcy

jurisprudence, have determined that the transfer of property by a debtor to a spouse while insolvent and
retaining the use and enjoyment of that property is a common badge of fraud. See, e.g., In re Cadarette,
601 F.2d 648, 651 (2d Cir. 1979) ("[R]etention of the use of transferred property very strongly
indicates a fraudulent motive underlying the transfer."); In re Vecchione, 407 F. Supp. 609, 618 & n.6
(E.D.N.Y. 1976) (noting the "egregious" nature of a pair of automobile transfers by two bankrupt
parties).

5 28 U.S.C. § 3304(b)(2). The shifting of assets by a debtor to a corporation he controls is
another common badge of fraud. See, e.g., Sampsell v. Imperial Paper & Color Corp., 313 U.S. 215,
218 (1941) ("A claim] is clear . . . where . . . the corporation is formed in order to continue the

bankrupt's business, where the bankrupt remains in control, and where the effect of the transfer is to
hinder, delay or defraud his creditors.").

" 28 U.S.C. § 3304(b)(1)(B)(ii). Similarly, under the Uniform Fraudulent Transfer Act
("UFTA"),

a transfer made or obligation incurred by a debtor is fraudulent as to a creditor,
whether the creditor's claim arose before or after the transfer was made or the
obligation was incurred, if the debtor made the transfer or incurred the
obligation ... (2) without receiving a reasonably equivalent value in exchange
for the transfer or obligation, and the debtor: (iJ) was engaged or was about to
engage in a business or a transaction for which the remaining assets of the debtor
were unreasonably small in relation to the business or transaction; or (ii)
intended to incur, or believed or reasonably should have believed that he [or she]
would incur, debts beyond his [or her] ability to pay as they became due.

UFTA §§ 4(a)(2)(i)-(ii). The constructive fraud provisions of the UFTA set forth in subsections (i) and
(ii) apply whether the creditor's claim arose before or after the transfer was made or the obligation was
incurred. In short, they apply to both present and future creditors. Id § 4(a). Similarly, UFTA § 5(a)
provides:
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Government can avoid a transfer on the basis of constructive fraud, i.e.,
without regard to the actual intent of the debtor. The terms "value" and
"reasonably equivalent value" are defined by the FDCPA:

(a) . . . Value is given for a transfer or an obligation if, in
exchange for the transfer or obligation, property is
transferred or an antecedent debt is secured or satisfied,
but value does not include an unperformed promise made
otherwise than in the ordinary course of the promisor's
business to furnish support to the debtor or another person.

(b) Reasonably Equivalent Value. For the purposes of
sections 3304 and 3307, a person gives a reasonably
equivalent value if the person acquires an interest of the
debtor in an asset pursuant to a regularly conducted,
noncollusive foreclosure sale or execution of a power of
sale for the acquisition or disposition of such interest upon
default under a mortgage, deed of trust, or security
agreement.

Although assets transferred with the intent to hinder, delay, or defraud
a creditor are usually the basis of Government inquiry when recovering
assets pursuant to a restitution order, the statute creates a much broader
sweep and provides the Government with additional avenues of redress.

III. FRAUDULENT TRANSFER CLAIMS UNDER THE FDCPA

The FDCPA provides the Government with the exclusive vehicle to
recover "a judgment on a debt"38 or "to obtain, before judgment on a claim
for a debt,39 a remedy in connection with such a claim." 40 The Government

[A] transfer made or obligation incurred by a debtor is fraudulent as to a creditor
whose claim arose before the transfer was made or the obligation was incurred if
the debtor made the transfer or incurred the obligation without receiving a
reasonably equivalent value in exchange for the transfer or obligation and the
debtor was insolvent at that time or the debtor became insolvent as a result of the
transfer or obligation.

Id. § 5(a). However, unlike UFTA §§ 4(a)(2)(i)-(ii), the constructive fraud provisions of UFTA § 5(a)
only apply to creditors whose claims arose before the transfer was made or obligation was incurred.
Thus, only present creditors can make use of this subsection. Id. § 5(a).

28 U.S.C. § 3303. The UFTA has a similar definition. See UFTA § 3(b).
" "Debt" is defined in 28 U.S.C. § 3002(3)(B) as "an amount that is owing to the United States

on account of a . . . fine, assessment, penalty, restitution, damages . . .

While a "claim for a debt" is not defined in the statute, a "claim" is defined as "a right to
payment, whether or not the right is reduced to judgment, liquidated, unliquidated, fixed, contingent,

2012] EYES WIDE SHUT 41



has the ability to recover those debts prejudgment 4' and post judgment, 42

and can avoid fraudulent transfers.43 These tools can be used to recover
any claim for a debt, whether or not the right is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
legal, equitable, secured, or unsecured.44

The sentence, "The United States says that you owe a
debt" is a valid statement of fact as long as the United
States does, in fact, make such a claim. It matters not
whether the "debt" to which the United States refers
actually exists; the sentence remains a valid identification

45of what the United States says.

A. Time Limits

When the Government seeks to use the FDCPA to avoid a fraudulent
transfer under 28 U.S.C. §§ 3304 and 3306, its ability to obtain this relief is
constrained by the time limits in § 3306(b).4 6 Under § 3306(b)(1), the
Government's "claim for relief with respect to a fraudulent transfer or
obligation" is "extinguished unless [the] action is brought . . . within 6
years after the transfer was made or the obligation was incurred or, if later,
within 2 years after the transfer or obligation was or could reasonably have
been discovered by the claimant."47 By granting the Government the right
to bring a claim for fraudulent transfer and then expressly extinguishing

matured, unmatured, disputed, legal, equitable, secured or unsecured." Id. § 3301(3). This definition is
consistent with the definition of "claim" under the UFTA § 1(3). "Creditor" is defined under the
UFTA as any person who has a claim. UFTA § 1(4). Taken together, the definitions of "claim" and
"creditor" under the UFTA covers almost all present and potential future creditors. For instance, under
the UFTA, the holder of an unliquidated tort claim or the holder of a contingent claim could qualify as
a creditor. See id. § I cmt. (4).

28 U.S.C. § 3001(a).
4 Id. § 3101(a).
42 Id. § 3201(a).
1 Id. §§ 3301-08.
"See United States v. Lighthouse Disaster Relief, Civ. A. No. 06-161-D-M2, 2006 U.S. Dist.

LEXIS 96195, at *8 (M.D. La. July 11, 2006) ("Thus, the FDCPA by its terms, applies when the
United States asserts that a 'debt' is owed to it . . . ."); see also supra note 6 and accompanying text.

4 Lighthouse Disaster Relief 2006 U.S. Dist. LEXIS 96195, at *8.
4 When the Government alleges that it was a creditor at the time of the transfer it seeks to undo, it

can bring a fraudulent transfer action under § 3304(a), which allows it to avoid a transfer where the
"debt ... arises before the transfer is made." 28 U.S.C. § 3304(a) (emphasis added). The Government
can also bring a fraudulent transfer action under § 3304(b)(1), which allows it to avoid a transfer
whether the "debt arises before or after the transfer is made." Id. § 3304(b)(1) (emphasis added). In
addition, the Government can bring a fraudulent transfer action under § 3304(b)(1)(A) when a transfer
was made "with actual intent to hinder, delay, or defraud a creditor." Id. § 3304(b)(1)(A). When a
fraudulent transfer action is brought under these sections of the FDCPA, § 3306(b)(1) sets the
applicable time limit for bringing an action.

" Id. § 3306(b)(1).
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that right if not brought within the mandated time period, the FDCPA
prohibits the avoidance of a fraudulent transfer beyond these designated
time periods.48  Indeed, because the FDCPA contains a statute of repose,
the "right involved, [is defined] in terms of the time allowed to bring the
suit" and the "bar to subsequent action is absolute, subject to legislatively
created exceptions . . . set forth in the statute of repose." 49 Therefore, in
effect, the FDCPA will at times bar a cause of action before that cause of
action even begins to accrue.50 The FDCPA's two-year discovery period is
an extremely narrow, legislatively created, addition to the six-year repose
period.

Accordingly, the Government has a total of six years from the transfer
at issue to file an action to set it aside, unless the two-year discovery
extension is implicated. The two-year extension is only triggered under
circumstances where the Government discovers, or could reasonably have
discovered, a fraudulent transfer later than six years from the date of that
transfer. Thus, the Government must be diligent during its investigation of
criminal conduct because the extension period begins to run when it has
constructive notice of that fraudulent transfer. It is not necessary that the

48 See, e.g., P. Stolz Family P'ship v. Daum, 355 F.3d 92, 102-03 (2d Cir. 2004) ("[A] statute of
repose begins to run without interruption once the necessary triggering event has occurred, even if
equitable considerations would warrant tolling or even if the plaintiff has not yet, or could not yet have,
discovered that she has a cause of action."); see also Epperson v. Entm't Express, Inc., 338 F. Supp. 2d
328, 343-44 (D. Conn. 2004) (classifying the State of Connecticut's version of the Uniform Fraudulent
Transfer Act, Conn. Gen. Stat. § 52-552j, with similar language to the FDCPA, as a statute of repose);
United States v. Mraz, 274 F. Supp. 2d 750, 753 (D. Md. 2003) (holding that only transfers within six
years of the date the action is brought could be the subject of a fraudulent transfer action).

" Stolz, 355 F.3d at 102.
5 Epperson, 338 F. Supp. 2d at 344-45 (citing Daily v. New Britain Mach. Co., 512 A.2d 893

(Conn. 1986)).
51 See, e.g., id. at 346 (holding that the plaintiff could not avail itself of the one-year extension

period under the Connecticut Uniform Fraudulent Transfer Act because it should have been able to
learn of the transfer when the UCC-1 statement, which gave rise to the cause of action, was filed);
Cruden v. Bank of N.Y., Nos. 85 Civ. 4170 (JFK), 85 Civ. 4219 (JFK), 85 Civ. 4570 (JFK), 87 Civ.
5493 (JFK), 1990 WL 131350, at *16 (S.D.N.Y. Sept. 4, 1990), rev d on other grounds by Cruden v.
Bank of N.Y., 957 F.2d 961 (2d Cir. 1992) (holding that filings with the Securities and Exchange
Commission, notices to debenture holders, and newspaper articles regarding transactions provided
notice "which would prompt a reasonably prudent person to suspect that [the company] was in dire
financial straits," were overwhelming evidence of notice concerning a fraudulent transfer). With
respect to transfers of real property, registration of a deed is constructive notice to the world of that
transaction, and therefore, is constructive notice of any fraudulent transfer. See, e.g, Cheatham v.
Carter Cnty., 363 F.2d 582, 585 (6th Cir. 1966) ("The purpose of recording and registering deeds is to
give the world notice of transfers."); United States v. Schmitt, 999 F. Supp. 317, 358-59 (E.D.N.Y.
1998) (noting that the Government itself took the position that a recorded deed gave notice to the world
of the transfer at issue); Cadlerock Joint Venture II, L.P., v. Beaudoin (In re Beaudoin), No. 02-22859,
2008 Bankr. LEXIS 2526, at *21-22 (Bankr. D. Conn. Feb. 4, 2008) (holding that a properly recorded
deed is a matter of public record and the Uniform Fraudulent Transfer statute of limitations runs from
that date); Powers v. Olson, 742 A.2d 799, 805 (Conn. 2000); Sailfish Point, Inc. v. Sailfish Point
Owners & Representatives, 679 So. 2d 1283, 1285 (Fla. Dist. Ct. App. 1996). But see Fish v. East, 114
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Government know of each transfer; it is enough that the Government
knows or suspects that transfers are occurring or possesses information that
would lead to the discovery of a transfer. 52  "All you have to know or
suspect is that such transfers are occurring; for knowing that, it is
irresponsible to sit back and wait until the particular transfers are identified
to you."53  A court may also presume the Government has constructive
notice of a fraudulent transfer "sometime before the indictment date"
where it later seeks to enforce a restitution order stemming from a
conviction.54 This is consistent with notice that is imputed to a plaintiff
discovering fraud.

Where the circumstances are such as to suggest a person of
ordinary intelligence the probability that he has been
defrauded, a duty of inquiry arises, and if he omits that
inquiry when it would have developed the truth, and shuts
his eyes to the facts which call for investigation,
knowledge of the fraud will be imputed to him.

Thus, under circumstances indicating that a potential plaintiff has been
defrauded, the potential plaintiff has a duty to investigate, and if he refuses,
knowledge of the fraud will be imputed to him.

B. Equitable Tolling Is Not Available Under the FDCPA

As discussed briefly above, the FDCPA is a statute of repose and

F.2d 177, 183 (10th Cir. 1940) (holding that constructive notice is not imputed to a non-judgment
creditor under Colorado law).

52 Fidelity Nat'l Title Ins. Co. v. Howard Say. Bank, 436 F.3d 836, 840 (7th Cir. 2006); see also
Williams v. Infra Commerc Anstalt, 131 F. Supp. 2d 451, 456 (S.D.N.Y. 2001) (holding that the one-
year discovery period started to run on the date the insurance commissioner possessed information
permitting discovery of the transfer).

5 Fidelity, 436 F.3d at 840.
51 See United States v. Gelb, 783 F. Supp. 748, 756 (E.D.N.Y. 1991) (stating that the Government

"would have known, or reasonably could have known," about the conveyance sometime before its
indictment against defendants Gelb and EDP).

5 Armstrong v. McAlpin, 699 F.2d 79, 88 (2d Cir. 1983). In McAlpin, the court, in referring to
the New York statute of limitations for common law fraud with a two-year discovery period, held that
"[t]he test as to when fraud should with reasonable diligence have been discovered is an objective one."
Id. (citing Warner v. Republic Steel Corp., 103 F. Supp. 998, 1009 (S.D.N.Y. 1952)).

56 Id. (citing Higgins v. Crouse, 42 N.E. 6 (N.Y. 1895)).
5 Id. For further explanation, see also id. at 88 (noting that shareholders "should have known that

skullduggery was taking place" when, among other things, a "well-publicized SEC action, which
preceded the instant suit by more than two years, set forth in considerable detail many of the wrongs for
which appellants now seek recovery"); see also DeBruyne v. Equitable Life Assurance Soc'y, 920 F.2d
457, 466, 466 n.18 (7th Cir. 1990) (discussing a plaintiffs inability to avoid the limitations period by
failing to read documents in its possession that would have put it on notice of a claim).
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equitable tolling is not available. 8 The actual text of the FDCPA makes
clear that after the applicable time period has been reached, the underlying
claim is extinguished and further tolling cannot save the claim. This
conclusion is reinforced by the fact that the FDCPA already has a
discovery provision. The two-year discovery provision contained in 28
U.S.C. § 3306(b)(1) is an extension mechanism that is triggered upon
actual discovery of the transfer or when the party could reasonably have
discovered the transfer. A court should not invoke the general judicial
doctrine of equitable tolling for claims brought under the FDCPA because
Congress has already determined the limits of available tolling. As the
Supreme Court has stated, "[t]o read an 'equitable tolling' provision into
these provisions, one would have to assume an implied exception for
tolling virtually every time a number appears. To do so would work a kind
of linguistic havoc."' 9 Thus, there is good reason to infer that Congress did

60not intend for the doctrine of equitable tolling to apply to the FDCPA.
Although there is precedent in support of the proposition that the

statute of limitations to bring an action to set aside a fraudulent transfer
does not begin to run until the entry of a restitution order, 61 that authority is
not well reasoned and contradicts a plain reading of the FDCPA. The
FDCPA "expressly contemplates that it applies 'before judgment' on a
claim for a debt," and "claim" simply means any asserted right whether or

62not that right is liquidated or reduced to a judgment.
In Cendant Corp. v. Shelton," a civil action brought against former

Cendant Corporation Chief Financial Officer E. Kirk Shelton and his
family to undo fraudulent transfers, the court found that a creditor does not
need to wait for a restitution order to bring an action to avoid fraudulent
transfers.6 4  The court held that "Cendant [was] a creditor of Kirk Shelton
by virtue of its claims against Kirk Shelton for damages suffered by it as a

5 See, e.g, lavorski v. INS, 232 F.3d 124, 129 (2d Cir. 2000) ("If Congress enacts a jurisdictional
bar to untimely claims, equitable tolling will not apply.").

51 Unites States v. Brockamp, 519 U.S. 347, 352 (1997) (addressing the time limitation in 26
U.S.C. § 6511, which "sets forth explicit exceptions to its basic time limits").

60 Id. at 350-52; see also Tates v. Beggerly, 524 U.S. 38, 48-49 (1998) (declining to apply
equitable tolling to the statute of limitations where the statute had already been tolled by its own terms
until the party "knew or should have known of the claim"); P. Stolz Family P'ship v. Daum, 355 F.3d
92, 102 103 (2d Cir. 2004) (stating that a statute of repose begins to run once the triggering event
occurs, despite equitable considerations).

61 See, e.g., United States v. Cap Quality Care, Inc., 400 F. Supp. 2d 295, 299 (D. Me. 2005)
(holding that for a debt to be owing under the FDCPA, it must be formally adjudicated); In re Drimmel,
143 B.R. 249, 251-52 (Bankr. D. Mont. 1992) (holding that because a restitution condition was not
imposed until after the debtor filed his bankruptcy petition, the judicial district that imposed the
restitution order was not a creditor at the time the bankruptcy petition was filed).

62 United States v. Lighthouse Disaster Relief, Civ. A. No. 06-161-D-M2, 2006 U.S. Dist. LEXIS
96195, at *6-8 (M.D. La. July 11, 2006).

6' 473 F. Supp. 2d 307 (D. Conn. 2007).
6 1 d. at 318.
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result of his fraudulent conduct at CUC and then Cendant, and it is also a
creditor by virtue of the Restitution Order."6 5 This conclusion also applies
in situations where the Government claims to have been a creditor at the
time of each transfer, long before a restitution order is entered. Therefore,
the Government cannot legitimately claim that the FDCPA statute of
limitations is equitably tolled while it awaits the entry of a restitution order
because the Government is a "claimant" under that statute long before that
date.

Moreover, the Government itself has often taken the position that it
does not have to wait for an underlying judgment or restitution order

66before it can bring a claim to enforce a debt under the FDCPA. The
Government regularly brings claims under the FDCPA to set aside
fraudulent transfers prior to entry of an order or a judgment that a debt is
owed.67 Indeed, the Government argued in United States v. Lighthouse
Disaster Relief that it could go after a debt under the FDCPA before that
debt was presently owed: "Defendants incorrectly contend that Congress
intended to restrict the definition of 'debtor' contained in 28 U.S.C. §
3002(4) to those individuals whose debts were preexisting at the time of
the FDCPA action."68 Moreover, in Rubin v. United States,69 the
Government conceded that its claim to avoid a fraudulent conveyance was
"time-barred" under FDCPA § 3306(b) because it was brought later than
six years after the transfer, though within four years of the restitution order
it was enforcing.70 The Government did not argue that it had to wait for
the restitution order before it could bring a claim to avoid the fraudulent
transfers.

6 Id.
66 See, e.g., United States v. Malek, No. 06-cr-I 18-bbc, 2008 WL 5428185, at *3 (D. Wis. Dec.

31, 2008) (noting that the Government brought a fraudulent transfer suit under the FDCPA before a
debt was actually owed); United States v. Raymond & Whitcomb Co., 53 F. Supp. 2d 436, 443
(S.D.N.Y. 1999) (discussing the Government's fraudulent transfer action brought under the FDCPA
before the underlying claim for payment was determined by the Court); United States v. Teevan, 862 F.
Supp. 1200, 1208 (D. Del. 1992) (discussing the Government's use of the FDCPA prejudgment remedy
provision to go after a third party transferee while an underlying false claims action was pending);
United States v. Dickerson, 790 F. Supp. 1583, 1584 (M.D. Ga. 1992) (pursuing a claim under the
FDCPA to void transfers while the underlying disputed CERCLA claim for costs was pending); see
also Lighthouse Disaster Relief, 2006 U.S. Dist. LEXIS 96195, at *11 n.3 (disagreeing with the
holding in Cap Quality Care, 400 F. Supp. 2d 295, that a "debt" must be presently owing to fall within
the FDCPA's purview).

6 Raymond & Whitcomb, 53 F. Supp. 2d at 443 (explaining how the FDCPA is used by the
United States Government to collect on debts owed to it).

68 Response to Defendants' Motion to Quash Prejudgment Garnishment at 10, Lighthouse
Disaster Relief, 2006 U.S. Dist. LEXIS 96195.

9 Civ. A. No. 04CV1247(CFD) (D. Conn. 2004).
m Memorandum of Law in Support of Motion for Summary Judgment at 11-13 Rubin v. United

States, Civ. A. No. 04CV1247(CFD) (D. Conn. May 5, 2005), ECF No. 27.
7 Compare Local Rule 56(a)(1) Statement at f 3, 4, 12 & 17 Rubin v. United States, Civ. A. No.

04CV1247(CFD) (D. Conn. May 5, 2005), ECF No. 28, with United States' Rule 56(a)(2) Statement at
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IV. CONNECTICUT'S UNIFORM FRAUDULENT TRANSFERS ACT

Corporate crime victims cannot bring a cause of action to set aside a
fraudulent transfer under the FDCPA, as that statute is a debt collection

'72vehicle exclusively applicable to the United States. Therefore, a
corporation that is victimized by its own officers and directors must bring a
fraudulent transfer claim under the applicable state uniform fraudulent
transfer act ("UFTA"). As a preliminary matter, when a corporation brings
a fraudulent conveyance claim under the federal court's diversity
jurisdiction, the federal court must apply the rules of the forum state
when resolving choice of law issues.74

Under Connecticut choice of law rules, time limitations are considered
to be procedural and not substantive, and therefore, "the limitation period
established by the lex fori governs." For choice of law purposes, there is
no distinction between a statute of limitations and a statute of repose under
Connecticut law.76

If the right existed at common law, then the statute of
repose is properly characterized as procedural because it
functions only as a qualification on the remedy to enforce
the preexisting right. If however, the right is newly
created by the statute, then the statute of repose is properly
characterized as substantive because the period of repose
is so integral a part of the cause of action "as to warrant
saying it qualifie[s] the right."77

Because actions for fraudulent transfer existed at common law in many
jurisdictions, Connecticut's limitation period will usually govern whether
or not a particular fraudulent transfer claim is timely brought within the
State.

3, 4, 12 & 17 Rubin v. United States, Civ. A. No. 04CV1247(CFD) (D. Conn. June 9, 2005), ECF
No. 38 (admitting the assertions in paragraphs 3, 4, 12 and 17 almost entirely, and not raising the
argument that the Government must wait for a restitution order before pursuing a fraudulent transfer
claim).

72 28 U.S.C. § 3002(3) (2006).
SId. § 1332.
' Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941); Cantor Fitzgerald Inc. v.

Lutnick, 313 F.3d 704, 710 (2d Cir. 2002) ("[A] federal court sitting in diversity must apply the
conflict-of-laws rules of the state in which the federal court sits.").

7 See Baxter v. Sturm, Ruger & Co., 644 A.2d 1297, 1299 (Conn. 1994); Morris Plan Indus.
Bank v. Richards, 42 A.2d 147, 148 (Conn. 1945).

" Baxter, 644 A.2d at 1301-02.
n Id. at 1302 (alteration in original) (citation omitted).
78See, e.g, Sands v. New Age Family P'ship, Ltd., 897 P.2d 917, 920 (Colo. App. 1995) (noting

that, although at one time the common law rule required a general creditor to reduce a claim to
judgment before filing a fraudulent conveyance claim, that rule has long been abandoned); Anastasia-
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Connecticut adopted the Uniform Fraudulent Transfer Act in 1991.
However, the Connecticut Uniform Fraudulent Transfer Act 79 ("CUFTA")
is "largely an adoption and clarification of the standards of the common
law."80 Like the intentional fraudulent transfer provisions of the UFTA
and the FDCPA, CUFTA provides that:

A transfer made or obligation incurred by a debtor is
fraudulent as to a creditor, if the creditor's claim arose
before the transfer was made or the obligation was
incurred and if the debtor made the transfer or incurred the
obligation: (1) With actual intent to hinder, delay or
defraud any creditor of the debtor .... .

Under this provision, the enumerated factors used to determine actual
intent under the statute mirror the FDCPA exactly. 82

The language of the provisions of CUFTA relating to constructive
fraud for the most part track the language of the UFTA with the exception
that CUFTA does not permit a future creditor to avoid a constructively
fraudulent transfer.83  Under Connecticut General Statutes § 52-552e,
which is based almost entirely on UFTA § 4(a), a present creditor may
have a transfer avoided on the basis of constructive fraud if that creditor
can establish that the transfer was made or the obligation incurred by the
debtor without receiving reasonably equivalent value in exchange for the
transfer or obligation, and the debtor: (1) "was engaged or was about to

Gussen v. Gussen, No. FA 950322918S, 1996 WL 397704, at *3 (Conn. Super. Ct. July 2, 1996)
(holding that fraudulent transfer was a cause of action that existed at common law); Ocklawaha River
Farms Co. v. Young, 74 So. 644, 648-49 (Fla. 1917) (noting that, historically, transfers of personal
property in fraud of creditors were deemed void at common law); Alberta, Ltd. v. Alberta, Ltd., 675
So. 2d 1385, 1389-90 (Fla. Dist. Ct. App. 1996) (discussing distinction at common law between claims
for fraudulent money conveyances and fraudulent chattel conveyances).

CONN. GEN. STAT. §§ 52-552a 52-5521 (2011).
" Molitor v. Molitor, 440 A.2d 215, 218 (Conn. 1981); White v. Amenta, 148 A. 345, 346,

(Conn. 1930); O'Neill v. Kilduff, 70 A. 640, 642 (Conn. 1908); Curtis v. Lewis, 50 A. 878, 881 (Conn.
1902).

" CONN. GEN. STAT. § 52-552e(a).
82 See id. § 52-552e(b) ("In determining actual intent under subdivision (1) of subsection (a) of

this section, consideration may be given, among other factors, to whether: (1) The transfer or obligation
was to an insider, (2) the debtor retained possession or control of the property transferred after the
transfer, (3) the transfer or obligation was disclosed or concealed, (4) before the transfer was made or
obligation was incurred, the debtor had been sued or threatened with suit, (5) the transfer was of
substantially all the debtor's assets, (6) the debtor absconded, (7) the debtor removed or concealed
assets, (8) the value of the consideration received by the debtor was reasonably equivalent to the value
of the asset transferred or the amount of the obligation incurred, (9) the debtor was insolvent or became
insolvent shortly after the transfer was made or the obligation was incurred, (10) the transfer occurred
shortly before or shortly after a substantial debt was incurred, and (11) the debtor transferred the
essential assets of the business to a lienor who transferred the assets to an insider of the debtor.").

13 Compare id. § 52-552e(a), with UFTA § 4(a) (1984).
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engage in a business or a transaction for which" the debtor's remaining
assets "were unreasonably small in relation to the business or transaction;"
or (2) "intended to incur, or believed or reasonably should have believed
that he would incur, debts beyond his ability to pay as they became due."8 4

Like the FDCPA, "claim" is defined in CUFTA as "a right to payment,
whether or not the right is reduced to judgment, liquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured or unsecured."" Likewise, a "creditor" is similarly
defined as "a person who has a claim."

Moreover, a creditor can have a transaction avoided on the basis of
constructive fraud if it can establish that the transfer was made, or the
obligation incurred, by the debtor without receiving reasonably equivalent
value in exchange, and the debtor was insolvent at the time, or became
insolvent as a result of the transfer.8 Neither of these constructive fraud
provisions, however, requires the creditor to prove the debtor's actual
intent. The creditors need only show that a conveyance was made without
substantial consideration, and that because of the transfer, the debtor was
unable to meet his or her financial obligations."

Under Connecticut law, a cause of action with respect to a fraudulent
transfer or obligation is extinguished unless the action is brought within
four years after the transfer was made or the obligation was incurred, or if
later, within one-year after the transfer or obligation was, or could
reasonably have been, discovered. 89 This statute has been deemed a statute

" CONN. GEN. STAT. § 52-552e.
1 Id. § 52-552b(3).
" Id. § 52-552b(4). "Transfer" means every mode of disposing or transferring an asset or interest

therein including but not limited to, direct or indirect transfers, absolute or conditional transfers, and
voluntary or involuntary transfers. Id. § 52-552b(12). However, a transfer cannot be fraudulent if the
asset is encumbered by a valid lien that exceeds the property's value. Property encumbered by a lien
that exceeds the property's value is not an asset under the law. Id. § 52-552b(2); Nat'l Loan Investors,
L.P. v. World Props., LLC, 830 A.2d 1178, 1183 (Conn. App. Ct. 2003); Dietter v. Dietter, 737 A.2d
926, 934 (Conn. App. Ct. 1999); Cooke v. Cooke, No. CV065001276S, 2007 WL 1299093, at *3
(Conn. Super. Ct. Apr. 23, 2007).

1 CONN. GEN. STAT. § 52-552f
'8 See Wendell Corp. Tr. v. Thurston, 680 A.2d 1314, 1317-18 (Conn. 1996); 40 Hart St., LLC v.

New Britain Urological Grp., P.C., No. CVN06072069, 2008 WL 442107, at *4 (Conn. Super. Ct. Jan.
22, 2008); Sekas v. Enginunity PLM, LLC, No. AANCV75002249S, 2007 WL 1892675, *8 (Conn.
Super. Ct. June 6, 2007). A creditor seeking to set aside a conveyance as fraudulent must prove by
clear and convincing evidence that the transfer left the transferor in a position in which any remaining
assets were "unreasonably small in relation to the business or transaction or that he intended to incur, or
believed or reasonably should have believed that he would incur, debts beyond his ability to pay as they
became due, as required by § 52-552e(a)(2)(A) and (B)." Id. Thus, a party seeking to set aside a
fraudulent conveyance under this statute must prove evidence of the transferor's financial condition at
the time of the transfer. CoNN. GEN. STAT. § 52-552e(a)(2)(A)-(B); Bank of Bos. Conn. v. Lecuyer,
No. 0109617, 1994 WL 675187, at *1 (Conn. Super. Ct. Nov. 23, 1994).

" CONN. GEN. STAT. § 52-552j. Even assuming, arguendo, that a fraudulent transfer claim
brought in Connecticut to undo a transfer that took place in another state is governed by that state's
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of repose, as distinguished from a pure statute of limitations, because the
cause of action itself is destroyed when the time period expires. 90 With a
pure statute of limitations, only the remedy ceases to exist once the time
period expires.9' Therefore, any right of action after the specific time
period articulated in the statute is terminated regardless of whether or not

92there has even been an injury. Like the FDCPA, CUFTA is not subject to
equitable tolling.93

As such, a victim corporation does not need to wait for a restitution
order before bringing an action to avoid a fraudulent transfer.94 A
corporate victim is a creditor of the criminal offender by virtue of its
claims for damages suffered by it as a result of the criminal offender's
fraudulent conduct, and it is also a creditor by virtue of any restitution
order entered against the criminal offender by a sentencing court.95

Because the statute of limitations to set aside a fraudulent transfer under
Connecticut law does not run from imposition of a restitution order, nor
can it be tolled until entry of such an order, it is equally imperative for a
victim corporation to take immediate action to recover assets transferred by
the wrong-doer.

V. CONCLUSION

Accepting the argument that the statute of limitations to bring a cause
of action to avoid a corporate criminal's fraudulent transfers runs from the
entry of a restitution order would be tantamount to grafting a new two-year
limitation period alongside the already existing two-year discovery
extension in the FDCPA. The Government would essentially be asking the
court to hold that it always had two years from the date of a restitution
order to bring a claim for a fraudulent transfer under the FDCPA.

statute of limitations, the outcome would, in many instances, be the same. The majority of states have
adopted the UFTA and contain statute of limitations periods that are identical to § 52-552j. See, e.g.,
CAL. CIV. CODE § 3439.09; COLO. REV. STAT. § 38-8-110 (2010); FLA. STAT. § 726.110; HAW. REV.

STAT. § 651C-9 (1993); IDAHO CODE ANN. § 55-918; N.H. REV. STAT. ANN. § 545-A:9 (2006); 24

OKL. STAT. tit. 24, § 121; R.I. GEN. LAWS § 6-16-9 (2001); TEX. Bus. & COM. CODE ANN. § 24.010

(West 2010); WASH. REV. CODE § 19.40.091.
9 Epperson v. Entm't Express, Inc., 338 F. Supp. 2d 328, 343-44 (D. Conn. 2004); Estate of

Montanaro v. Gorelick, No. CV970348688, 2001 WL 357641, at *4 (Conn. Super. Ct. Mar. 22, 2001).
91 Epperson, 338 F. Supp. 2d at 343-44; Estate of Montanaro, 2001 WL 357641, at *4.
92 Baxter v. Sturm, Ruger & Co., 644 A.2d 1297, 1300 (Conn. 1994).
" Conn. Ins. Guar. Ass'n v. Yocum, No. CV 94 0539691S, 1996 WL 367726, at *6 (Conn. Super.

Ct. June 6, 1996). However, it should be noted that like the FDCPA, the statute of limitations under
CONN. GEN. STAT. § 52-552j can be tolled under circumstances where a plaintiff is able to prove that
the defendant fraudulently concealed the transfer that is the subject of the action. Epperson, 338 F.
Supp. 2d at 345-46 (holding that plaintiff failed to meet the burden of showing fraudulent concealment
as required under § 52-552j).

14 Cendant Corp. v. Shelton, 473 F. Supp. 2d 307, 318 (D. Conn. 2007).
SId.
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Likewise, victim corporations would no doubt make the same arguments
under CUFTA. Such an extension, however, would leave the ability of the
Government and victim corporations to assert claims against transferred
assets open indefinitely-even where the Government and victim
corporations have actual knowledge of the transfers many years before.

Had the federal and state legislatures intended to give the Government
and victim corporations two years under the FDCPA and one-year under
CUFTA from the date of entry of a restitution order to bring a claim to
avoid a fraudulent transfer, they easily could have included that language
in those statutes. They did not. The express language of the FDCPA limits
claims to the six-year repose period, or two years from either discovery or
when the transfer could reasonably have been discovered. Under CUFTA,
the express language limits claims to the four-year repose period or one-
year from discovery or when the transfer could reasonably have been
discovered. Tolling or extending those time periods is inconsistent with
both statutes, and thus, is impermissible.96 The Government and corporate
victims, therefore, cannot shut their eyes while they wait for restitution.
Instead, they should take immediate action to address past, current, and
future fraudulent transfers.

96 See, e.g, United States v. Beggerly, 524 U.S. 38, 48 (1998) (rejecting tolling where it would be
"inconsistent with the text of the relevant statute" because it "already effectively allowed for equitable
tolling").
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On the Abuse and Limits of Lawyer Discipline

VINCENT R. JOHNSON

Despite being routinely underfunded, lawyer disciplinary processes
must operate in ways that merit the confidence of both society at large and
the American legal profession. This means that those who participate in
lawyer grievance adjudication must be vigilant against systemic abuse
(whether deliberate or unintentional) and mindful of factors that limit
institutional competence. This Essay argues that, in many instances,
disciplinary authorities should abstain from deciding grievances that
would require them to rule on unresolved scientific questions, particularly
if controversial matters are involved. The Essay further urges that
grievance rulings must be consistent with American constitutional
principles which favor robust debate of public issues and hold that even
unpopular parties have a right to legal counsel. A lawyer should never be
subject to discipline based on allegedly misleading advertising absent
persuasive evidence that the lawyer knowingly, recklessly, or negligently
made a provably false assertion offact.
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On the Abuse and Limits of Lawyer Discipline

VINCENT R. JOHNSON

At what point does filing a grievance amount to an abuse of lawyer
disciplinary processes? And even if there is no abuse, when does a
disciplinary authority lack competence to adjudicate a complaint? Is the
necessity of ruling on a disputed scientific question the type of quandary
that, in some cases, makes it impossible for a grievance authority to decide
allegations of misconduct?

In October 2011, a Charlotte School of Law professor filed a
complaint with the District of Columbia Office of Bar Counsel against four
lawyers with Crowell & Moring LLP ("the lawyers").' The complaint
accused the lawyers of publishing a misleading advertisement.

The backdrop for this accusation was the ongoing legal and social
battle between Big Coal and environmentalists. The precipitating cause
for the complaint was the fact that eight days after a peer-reviewed medical
study linked birth defects to the environmental devastation caused by
mountaintop mining, the lawyers ran an advertisement on their website.4

The advertisement stated, among other things, that "[lt]he study failed to
account for consanquinity [sic], one of the most prominent sources of birth
defects."'

The advertisement provoked a firestorm of criticism on the ground that
it demeaned the people of Appalachia by perpetuating stereotypes of
inbreeding.6 In response, the lawyers removed the offending language, and

* Professor of Law, St. Mary's University, San Antonio, Texas. LL.M., Yale University; J.D.,
University of Notre Dame; B.A., LL.D., St. Vincent College.

'Memorandum from Jason Huber to the Office of Bar Counsel, Board on Professional
Responsibility, District of Columbia Court of Appeals (Oct. 4, 2011), available at
http://amlawdaily.typepad.com/files/huber-ethics-complaint-re-crowell.pdf [hereinafter Complaint]; see
also Brian Baxter, Croivell Hit with Ethics Complaint over Inbreeding Comment, Am. LAw DAILY
(Oct. 6, 2011, 2:24 PM), http://amlawdaily.typepad.com/amlawdaily/2011/10/crowell-ethics-
complaint.html; Debra Cassens Weiss, Law Prof Files Ethics Complaint Against Crowell Lavyers for
Appalachian Inbreeding Suggestion, A.B.A. J. (Oct. 7, 2011, 8:35 AM)
http://www.abajournal.com/news/article/law prof files ethics complaint against crowelllawyers fo
r appalachian inb/.

2 Complaint, supra note 1, at 1 2.
See id. at 2-5 (discussing the tension between the mountaintop mining company and the

scientists who published the study).
SId. at 3-4.
5 Id. at exhibit B.
6 See, e.g., Debra Cassens Weiss, Did Croivell & Moring Insult Appalachians ivith Inbreeding

Suggestion?, A.B.A. J. (Jul. 12, 2011, 7:06 AM),
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apologized for "any offense taken."'
In the D.C. complaint, the professor alleged that the lawyers

failed to recognize decades old empirical research that
established that consanguinity is no more prevalent in
Appalachia than anywhere else in the country. Controlling
for inbreeding is therefore not necessary. Thus, due to a
lack of proper context and support for the Authors'
consanguinity comment, the Advertisement as a whole
was materially misleading and violated Rule 7.1(a) and
Rule 8.4(c).8

Seemingly the only way that disciplinary authorities could rule on this
complaint was by making factual findings about whether inbreeding is
disproportionately prevalent in Appalachia or about whether consanguinity
causes most birth defects. Indeed, that may have been the purpose of the
complaint-a desire to build favorable precedent on factual issues
important to the victims of mountaintop mining. However, inasmuch as
the reasoning of disciplinary authorities rarely becomes public, the
complaint may have been filed simply to discourage lawyers from
representing coal operators or to penalize them for seeking to do so.

Lawyer disciplinary authorities generally have little or no expertise on
scientific questions like the prevalence of inbreeding or the causes of birth
defects. It is therefore questionable whether the all-too-limited financial
and human resources available for policing the legal profession should be
spent on this kind of dispute. These types of issues are far removed from
the run-of-the-mill cases where lawyers are disciplined under the
advertising rules for misleading statements about fees,9 credentials, 0

http://www.abajournal.com/news/article/did crowell moring insult appalachians with inbreeding su
ggestion/ (discussing the local media reaction and the law firm's attempt to distance itself from the
offensive statements).

Complaint, supra note 1, at 2.
Id. at 8; see D.C. RULES OF PROF'L CONDUCT R. 7.1(a) (2011) ("A lawyer shall not make a false

or misleading communication about the lawyer or the lawyer's services. A communication is false or
misleading if it: (1) Contains a material misrepresentation of fact or law, or omits a fact necessary to
make the statement considered as a whole not materially misleading . . . ."); id. R. 8.4 ("It is
professional misconduct for a lawyer to: ... (c) Engage in conduct involving dishonesty, fraud, deceit,
or misrepresentation . . . ."). These rules are substantially identical to similarly numbered provisions in
the American Bar Association's Model Rules. See MODEL RULES OF PROF'L CONDUCT R. 7.1 & 8.4
(2011).

' See, e.g., In re Pacior, 770 N.E.2d 273, 274 (Ind. 2002) (per curiam) (imposing discipline based
on misleading statements about free initial consultation).

'0 See, e.g., N.C. State Bar v. Culbertson, 627 S.E.2d 644, 649 (N.C. Ct. App. 2006) (concluding
that a lawyer's statement that he was "published" in the Federal Reports was misleading).
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experience," or foreign language abilities."
Whether mountaintop mining causes birth defects or other adverse

health consequences is a matter of great public concern. That is why the
merits of resulting legal claims should be fully aired. For decades, the
Supreme Court has recognized that there is a "profound national
commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open."' 4 This means that lawyers and their
clients should not be discouraged from raising colorable issues related to
questions of legal responsibility. Unfortunately, the filing of a disciplinary
complaint against lawyers who are willing to make the case of unpopular
clients threatens to truncate public discussion of important social issues
and chill the exercise of First Amendment rights.

The argument behind the D.C. complaint seems to be that the topic of
consanguinity (at least in Appalachia) is beyond the range of legitimate
debate because a study of marital records thirty years ago concluded that
inbreeding was not "unique or particularly common to" Southern
Appalachia. 5 Yet, lawyer grievance committees have limited fact-finding
powers and procedures. Surely, such a body should not be the tribunal to
rule on whether a previous scientific study was so definitive as to forbid,
on grounds of misrepresentation, arguments related to consanguinity in
cases seeking to hold coal companies responsible for the health-related
consequences of their actions.

Not every difference of opinion amounts to a misrepresentation. The
fact that one lawyer has disregarded a fact that another lawyer thinks is
important, and has raised an issue that the other believes lacks merit, does
not necessarily mean that the first lawyer has misrepresented the evidence.
Rather, the divergence of perspectives may simply mean that the facts are
sufficiently complex that there is support for differing views.

Of course, a point may come where the facts are so clear or
overwhelmingly established that to deny them is to perpetrate a fraud.
This might be true today if a lawyer places an advertisement stating, as a
matter of fact, that smoking tobacco does not cause lung cancer. However,
as a general matter, disciplinary tribunals should be wary of declaring that

"See, e.g., In re Huelskamp, 740 N.E.2d 846, 848 (Ind. 2000) (per curiam) (involving misleading
statements about military and teaching experience).

12 See, e.g., In re Wells, 709 S.E.2d 644, 646-47 (S.C. 2011) (per curiam) (holding that "We
Speak Spanish" was misleading on the facts of the case).

" See Clara Bingham, A Call to Arms: Citizens Need to Save Appalachia, COURIER-JOURNAL
(Louisville, Ky.), July 10, 2011, at HI (arguing that mountaintop removal coal mining results in
increased cancer rates and higher costs to treat illnesses); Ivy Brashear, Editorial, Readers Forum;
Community Challenge: Mountaintop Mining Poses Threat to Health, COURIER-JOURNAL (Louisville,
Ky.), July 25, 2011, at A6 (urging citizens of Eastern Kentucky to fight against mountaintop removal
coal mining).

'4 N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
1 Complaint, supra note 1, at 42 exhibit G.
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there is no room for disagreement on scientific questions.
It would be dangerous for disciplinary authorities to allow grievances

to be used as tactical weapons for advancement of partisan purposes
ancillary to civil litigation. This is particularly true inasmuch as most
states hold that the filing of a grievance against a lawyer is absolutely
privileged. 16  Preventing the actual or apparent abuse of the lawyer
disciplinary process is one reason why, even though there is a mandatory
duty to report misconduct by another lawyer,' it is generally agreed that
reporting may be deferred until the conclusion of pending litigation from
which knowledge of the misconduct emerged.18

Courts and ethics advisory committees often wisely decline to rule on
political questions because those matters are more properly within the
purview of other branches of government. 19 So too, it may be prudent for
disciplinary authorities to avoid adjudicating unsettled scientific
controversies, which are better resolved in the courts. Such a choice might
be justified on the ground that the unresolved state of the relevant science
means that the grievance is not ripe for adjudication.

A decision not to rule promptly on a complaint identifying alleged
lawyer misconduct would not be unprecedented. "[D]isciplinary
authorities often suspend or abate their own inquiry [into a grievance
involving the same conduct as a pending civil or criminal action] so as to
be able to work with a complete record and avoid duplicative

",20investigation.
If a disciplinary authority decides to rule on a grievance arising from a

purportedly misleading advertisement involving unsettled scientific issues,
then it is critical for decision-makers to remember the constitutional
principles that have emerged from both the lawyer advertising cases and
the law of defamation. The power to impose lawyer discipline is limited
by the precedent in each of those areas.

The lawyer advertising cases hold that while inherently misleading

" See 2 GEOFFREY C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF LAWYERING § 64.4 (3d

ed. Supp. 2009) (indicating that in most states the privilege does not turn on good faith or good cause).
"See ANNOTATED MODEL RULES OF PROF'L CONDUCT R. 8.3 cmt. 1 (2011) ("Self-regulation of

the legal profession requires that members of the profession initiate disciplinary investigation when
they know of a violation of the Rules of Professional Conduct.").

1 See Vincent R. Johnson, Legal Malpractice Litigation and the Duty to Report Misconduct, I
ST. MARY'S J. LEGAL MALPRACTICE & ETHICS 40, 82-87 (2011) (discussing public policy

considerations in favor of deferred reporting of misconduct during pending litigation).
" See John Caher, Judicial Ethics Committee Punts on Query over Same-Sex Marriage, N.Y. L.J.,

Jan. 13, 2012, at I (reporting that the New York Advisory Committee on Judicial Ethics decided to
sidestep the question of whether ajudge can refuse to perform same-sex marriages on religious grounds
because the question "raises serious legal issues . . . [which] must be raised and addressed by persons
with standing in the appropriate legal venue").

2 0 
THOMAS D. MORGAN & RONALD D. ROTUNDA, PROFESSIONAL RESPONSIBILITY: PROBLEMS

AND MATERIALS 58 (10th ed. 2008).
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statements can be banned, communications that are only potentially
misleading must be addressed by less restrictive means, such as additional
disclosure requirements.2 1 The Constitution favors more speech, not less.22

The mere fact someone might misunderstand an advertisement is not
enough to justify the imposition of discipline.

The defamation cases make clear that speech about an issue of public
concern is protected by the First Amendment, unless it includes, expressly
or implicitly, a provably false assertion of fact. Statements of opinion that
do not imply false facts cannot give rise to liability.23 In this regard it may
be noted that the first part of the statement that is the focus of the D.C.
complaint appears to be indisputably true: the study that linked
mountaintop mining to birth defects "failed to account for consanquinity
[sic]." 24 The second part of the statement-that consanguinity is "one of
the most prominent sources of birth defects"25 -might be deemed to be not
provably false (depending on the state of relevant science) or might simply
be a matter of opinion as to the meaning of conflicting facts.

One fair interpretation of the advertisement at issue is that the lawyers
were offering to represent coal companies by making whatever arguments
were supported by the law and facts. This line of analysis would
presumably insulate lawyers from liability for alleged misconduct.
Lawyers ordinarily have a legal privilege to represent their clients even
when their doing so is disadvantageous to other persons.26

In one recent case, the Supreme Court of South Carolina dismissed

21 The Supreme Court explained that:

[W]hen the particular content or method of the advertising suggests that it is
inherently misleading or when experience has proved that in fact such
advertising is subject to abuse, the States may impose appropriate restrictions.
Misleading advertising may be prohibited entirely. But the States may not place
an absolute prohibition on certain types of potentially misleading
information ....

In re R.M.J., 455 U.S. 191, 203 (1982); accordIn re Anonymous Member of S.C. Bar, 684 S.E.2d 560,
564 (S.C. 2009) (per curiam).

22 See Bates v. State Bar of Ariz., 433 U.S. 350, 375 (1977) ("Although, of course, the bar retains
the power to correct omissions that have the effect of presenting an inaccurate picture, the preferred
remedy is more disclosure, rather than less.").

23 Cy Milkovich v. Lorain Journal Co., 497 U.S. 1, 21 (1990) (concluding that statements of
opinion could support an action for defamation because they were "sufficiently factual to be susceptible
of being proved true or false").

24 Complaint, supra note 1, at 1, 3.
15 Id. at 1.
26 See, e.g., Reynolds v. Schrock, 142 P.3d 1062, 1071-72 (Or. 2006) (en banc) (recognizing a

privilege sufficient to defeat a claim against a lawyer for aiding and abetting a client's breach of
fiduciary duty); Maynard v. Caballero, 752 S.W.2d 719, 721 (Tex. App. 1988) (holding that the
lawyer's privilege to represent his client defeated an action for tortious interference).
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grievance charges based on misleading advertising. 27 The court found that
an advertisement stating variously that a lawyer would "work to protect"
and would "protect" injured employees from employer retaliation was not
"misleading in that it created the false impression that by retaining [the
attorney] an injured employee would not lose his or her job by filing a
worker's compensation claim."28  As the court explained, "[this broad
statement . . . was merely a statement of [the attorney's] role as an
advocate on behalf of a client. Within this advocacy role, [the attorney]
appeared to convey that he would use whatever means, including statutory
remedies, which were available to guard against a client's loss of
employment." 9

In his complaint, the Charlotte School of Law professor argued that the
lawyers' "misleading statement regarding consanguinity . . . is rooted in
the harmful stereotype that Appalachian communities are more inbred than
communities elsewhere in the country."30 He asserts that "[iut is sound
policy for the Bar to punish the use of misleading stereotypes in attorney
advertising."' Whether this is true, as a general rule, is certainly open to
question.

First, determining whether a statement is rooted in a harmful
stereotype would often require a disciplinary committee to speculate, and it
might invite punishment of unpopular speech. The advertisement that gave
rise to the D.C. complaint did not expressly invoke any stereotype; it

32simply said that consanguinity was a relevant issue in birth defect cases.
Second, some stereotypes are merely expressions of opinion and to that

33extent should be constitutionally protected. It seems doubtful that a

27 In re Anonymous Member of South Carolina Bar, 684 S.E.2d at 566.
28 Id at 561, 565.
29 Id. at 565.
'o Complaint, supra note 1, at 8.
3 Id.
32 In response to complaints about the advertisement, Crowell & Moring issued the following

statement:

Consanguinity is one of a number of commonly addressed issues in studies of
this type, regardless of geography. Scientists address this consideration regularly
because it can matter to scientific conclusions, and do so regardless of locale.
We did not raise this issue with particular reference to any region, and we did not
mean to imply any such thing. That said, we apologize for any offense
taken ....

Ken Ward, Jr., Mountaintop Removal and Birth Defects: Just What Are the Coal Industry's Lawyers
Talking About?, CHARLESTON GAZETTE (July 11, 2011),
http://blogs.wvgazette.com/coaltattoo/2011/07/11 /mountaintop-removal-and-birth-defects-just-what-
are-the-coal-industrys-lawyers-talking-about/.

33 Milkovich v. Lorain Journal Co., 497 U.S. 1, 24 (1990). Although the court declined to enact a
"so-called opinion privilege" it stated that "protection for statements of pure opinion is dictated by
existing First Amendment doctrine" and, as such, "'full constitutional protection' extends to any
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consumer lawyer should be disciplined for saying that insurance
companies or multi-national corporations are greedy and victimize
ordinary persons. This is true even if that opinion is rooted in offensive
and inaccurate stereotypes.

Third, employing lawyer discipline to banish offensive stereotyping
might divert attention away from the relevant constitutional inquiry. The
question, framed in light of the First Amendment, is not whether an
utterance reflects bad taste or is found by others to be offensive, but
whether the statement is false. Unless the statement is provably false, it
enjoys an important degree of constitutional protection.

Finally, while lawyers must respect the rights of third persons, they
also have an obligation to zealously represent their clients in litigation.34

Thus, relevant provisions in lawyer ethics codes impose discipline for
disrespect of the rights of third persons only if a lawyer, in representing a
client uses "means that have no substantial purpose other than to
embarrass, delay, or burden a third person."35  Imposing discipline based
on perceived stereotyping would render meaningless this carefully drawn

36language, which is now part of the law of a multitude ofjurisdictions.
Just a few decades ago, an American Bar Association committee

headed by former Supreme Court Justice Tom C. Clark3  declared the state
of lawyer discipline in the United States to be scandalously deficient.
During the intervening years, the field of lawyer discipline has been greatly
improved.39 Yet, today, in every jurisdiction, the process for policing the
legal profession labors under the realities of limited resources and the need
for public confidence in the decisions made.

It would be unwise for disciplinary authorities to venture into the
unmapped territory of disputed scientific questions or to stray from well-
established constitutional principles in a misguided effort to effectively
discipline attorneys. It would also be imprudent for the relevant authorities
to allow grievances to be effectively used as tactical weapons incidental to

statement relating to matters of public concern 'that cannot 'reasonably [be] interpreted as stating
actual facts' about an individual.' Id.

" MODEL RULES OF PROF'L CONDUCT, PREAMBLE (2006) ("As advocate, a lawyer zealously

asserts the client's position under the rules of the adversary system.").
M IODEL RULES OF PROFL CONDUCT R. 4.4(a) (2011) (emphasis added).

16 See, e.g., CONN. RULES OF PROF'L CONDUCT R. 4.4(a) (2012) (adopting the text of Model Rule

of Professional Conduct R. 4.4(a)); DEL. RULES OF PROF'L CONDUCT R. 4.4(a) (2010) (same),
available athttp://courts.delaware.gov/rules/DLRPCFebruary2O1O.pdf.

STon C. Clark, OYEZ (Mar. 12, 2012), http://www.oyez.org/justices/tom c clark.
"
8See A.B.A. SPECIAL COMM. ON EVALUATION OF DISCIPLINARY ENFORCEMENT, PROBLEMS

AND RECOMMENDATIONS IN DISCIPLINARY ENFORCEMENT 1 (1970) ("After three years of studying

lawyer discipline throughout the country, this Committee must report the existence of a scandalous
situation that requires the immediate attention of the profession.").

"See Vincent R. Johnson, Justice Tom C. Clark's Legacy in the Field of Legal Ethics, 29 J.
LEGAL PROF. 33, 49-52 (2005) (discussing efforts to modernize lawyer discipline).
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heated civil litigation. These various considerations require disciplinary
authorities to exercise restraint and judgment in interpreting and enforcing
the malleable provisions of lawyer ethics codes.
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MERS is Dead: Long Live MERS

DUSTIN A. ZACKS

Mortgage Electronic Registration Systems, Inc. (MERS) has generated
substantial controversy and academic analysis about its ubiquitous
appearance in countless mortgage foreclosure actions. As the ostensible
mortgagee under millions of borrowers' home loans, MERS's unique
relationship with lenders, servicers, and homeowners has resulted in
widely disparate judicial treatment across the nation.

Although a seemingly large majority of jurisdictions agree with
MERS's various arguments for its standing to foreclose and assign
mortgages, courts in three states have recently shown that MERS remains
vulnerable to attack. This Essay examines these recent anti-MERS
decisions in the context of the ongoing debate about MERS's standing,
while highlighting the novel approaches taken by the courts in question.

The Article concludes that these cases reveal that MERS remains
vulnerable to a single judicial opinion affecting MERS's arguments (and,
therefore, lenders' and servicers' foreclosure processes) throughout any
given state. However, the Essay concludes that the fact that these opinions
were deemed newsworthy at all indicates that MERS's role in mortgage
foreclosure litigation is unlikely to be halted or significantly hindered on a
national scale.
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MERS Is Dead: Long Live MERS

DUSTTN A. ZACKS

1. INTRODUCTION

Mortgage Electronic Registration Systems, Inc. ("MERS"), the
mortgagee on over half of all new residential mortgages in the United
States,' is the subject of a number of recent, scathing judicial decisions that
demand analysis.2 The saga of MERS's winding journey through the
nation's courts has been the subject of recent attention, both in academic
literature and in the popular press.3  Escalating mortgage foreclosures
necessitated judicial examination of the varying definitions of MERS and
of the nature of its interest in notes, mortgages, and deeds of trust.4 Recent
decisions suggest thatjudicial skepticism of MERS may be increasing.

MERS can require attention in judicial and nonjudicial foreclosures in
a number of ways. First, MERS may be the foreclosing entity, listed either

* Dustin A. Zacks is a member of King, Nieves & Zacks PLLC in West Palm Beach; B.A.
University of Michigan, 2004; J.D. University of Michigan Law School, 2007. The views expressed
herein are solely those of the author and should not be attributed to the author's firm or its clients.

'Robo-Signing, Chain of Title, Loss Mitigation, and Other Issues in Mortgage Servicing:
Hearing Before the Subcomm. on Hous. And Cmty. Opportunity H. Fin. Servs. Comm., 111th Cong.
105 (2010) (statement of R.K. Arnold, President and CEO of MERSCORP, Inc.), available at:
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname= I1 house hearings&docid=f:63124.pdf;
Michael Powell & Gretchen Morgenson, MERS? It May Have Swallowed Your Loan, N.Y. TIMES, Mar.
6, 2011, at BU1.

2 See, e.g., Bank of New York v. Silverberg, 926 N.Y.S.2d 532, 533 (App. Div. 2011) (finding
that MERS could never have been a holder of the underlying note involved in the litigation).

See, e.g., Christopher L. Peterson, liTo Faces: Demystifying the Mortgage Electronic
Registration System's Land Title Theory, 53 WM. & MARY L. REV. 111, 118-25 (2011) (arguing that a
large number of recent state court decisions have "cracked the edifice of the . . . facade of MERS-
recorded mortgages and deeds of trust"); Dustin A. Zacks, Standing in Our Own Sunshine:
Reconsidering Standing, Transparency, and Accuracy in Foreclosures, 29 QUINN. L. REV. 551, 551-54
(2011) (describing the contentious nature of recent MERS court actions involving the issue of standing
and "the implications of [MERS's] widespread use in mortgages and deeds of trust"); Mike McIntire,
Murky Middleman, N.Y. TIMEs, Apr. 24, 2009, at BI (discussing MERS's impact on mortgage
ownership and foreclosure litigation across the country).

4 See McIntire, supra note 3, at Bl("[W]ith the collapse of the housing market, the name of
MERS has been popping up on foreclosure notices and on court dockets across the country, raising
many questions about the way this controversial but legal process obscures the tortuous paths of
mortgage ownership.").

5 See Peterson, supra note 3, at 121 (noting that "[a]n increasing number of courts are taking a
dim view of MERS-recorded mortgages and deeds of trust" and that "every supreme court that has
looked at the issue has concluded that ... MERS is not a mortgagee or deed of trust beneficiary").



individually or as the nominee for another company.6 Second, MERS may
be the original mortgagee or beneficiary on a deed of trust.] Third, the
foreclosing entity may produce assignments purporting to transfer the
mortgage and/or note from MERS.8 In each of these scenarios, courts have
had to wrestle with what interests, if any, MERS has in mortgages and
notes.9

Given that MERS is defined with ambiguous language in mortgages, 0

it has argued a number of different theories under which it has the right to
foreclose or assign notes and mortgages." Since courts have such a wide
array of theories under which MERS might have a sufficient stake in
mortgages and notes with which to proceed, it has been suggested that
most courts will find some theory to latch on to in order to affirm MERS's
authority to foreclose or assign.12

Nonetheless, some judges have resisted this trend, which has opened at
least a few cracks in the MERS edifice. 3  In the past few months, anti-
MERS decisions from courts in three states have evinced further doubt
about the future viability of MERS assignments and foreclosures.14  This
Essay seeks to critically analyze the bases for four recent decisions in
Michigan, New York, and Oregon, which have-unlike so many previous
courts-ruled against MERS's ability to foreclose or assign mortgages,
notes, or deeds of trust. Finally, this Essay will then attempt to gauge the
relative importance of the decisions in the ever-evolving MERS
jurisprudence. This Essay concludes that despite signifying increasing
judicial skepticism of MERS foreclosures and assignments, the recent

6 See McIntire, supra note 3 ("In the last few years, banks have initiated tens of thousands of
foreclosures in the name of MERS . . . ."); FREDDIE MAC, FEDERAL HOME LOAN MORTGAGE

CORPORATION AUTHORIZED CHANGES FOR MERS 1 (2010), available at
http://www.freddiemac.com/uniform/doc/unifmersauth.doc ("'MERS' is Mortgage Electronic
Registration Systems, Inc. MERS is a separate corporation that is acting solely as nominee for Lender
and Lender's successors and assigns.").

Peterson, supra note 3, at 134; FREDDIE MAC, supra note 6, at 1.
See Zacks, supra note 3, at 552.

'See, e.g., Chase Home Finance, LLC v. Fequiere, 989 A.2d 606, 610 (Conn. App. Ct. 2010)
(assessing a defendant's assertion that "the designation of MERS as the mortgage 'nominee' for BNC
Mortgage, Inc., was insufficient to bestow proper title to the mortgage on MERS").

10 See Zacks, supra note 3, at 559-61 (describing the difficulties that some courts have faced in
their respective examinations of the boilerplate language in an MERS Originated Mortgage, which
"'give[s] rise to questions about whether the MERS device separates the mortgage interest from the
note, given that the lender is a wholly separate party from MERS").

" See, e.g., Mortg. Elec. Registration Sys., Inc. v. Sw. Homes of Ark., Inc., 301 S.W.3d 1, 6-7
(Ark. 2009) (discussing MERS's claim that its legal title and its status as nominee rendered it a
necessary party to the foreclosure suit at issue).

2 See Zacks, supra note 3, at 609 (noting that "most courts will allow MERS to appear in court as
nominee or agent for the beneficial owner of loans, or as the legal titleholder or mortgagee," which
effectively gives MERS the authority to foreclose or assign).

" Peterson, supra note 3, at 124-25.
14 See infra Parts II-IV.
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decisions confirm that confusion still reigns over the many definitions of
MERS.

II. MICHIGAN

One ruling that has made national headlines is Residential Funding
Co., LLC v. Saurman." In that case, the Michigan Court of Appeals held
that MERS could not foreclose under Michigan's foreclosure by
advertisement statute.16 Under the Michigan statute, the foreclosing entity
must be the owner of the indebtedness, have an interest in the
indebtedness, or be the servicing agent. 7  Since the parties agreed that
MERS did not own the indebtedness or service the loan, the court
examined the nature of the interest, if any, that MERS had in the
indebtedness.18

Using Black's Law Dictionary to determine what defines an "interest,"
MERS would have had to possess "a right, claim, title to, or share [of,"
the indebtedness. 9 The court ruled that MERS only had an interest in the
property secured by the mortgage. 20 This naturally flows from the fact that
MERS is only mentioned on mortgages, and not on promissory notes.
Furthermore, the court reasoned, MERS could not request payment on the
note, could not attempt to enforce the note, and was limited to the language
of the mortgage itself, which stated that MERS only had title to the
mortgage.2'

The court went further, stating that language in the mortgage granting
MERS authority to take any action required of the lender in order to
foreclose failed to qualify MERS under the Michigan statute.22 The statute
requires ownership in the indebtedness, and not just a contractual right to
enforce.23  This, notably, undercuts the reasoning of many pro-MERS
decisions, which hold that language in MERS mortgages appointing MERS
as agent or nominee is sufficient to permit MERS to foreclose.24

" 807 N.W.2d 412 (Mich. Ct. App. 2011), rev'd, 805 N.W.2d 183 (Mich. 2011); Brady Dennis &
Renae Merle, Courts May Reshape Mortgage Industry, WASH. PosT, June 15, 2011, at A12. As noted,
the Michigan Supreme Court eventually overruled this decision, but the incisive reasoning used by the
Michigan Court of Appeals is sure to give MERS's skeptics ample grounds for hoping for more anti-
MERS decisions. See infra note 26 and accompanying text.

6 Residential Funding Co., 807 N.W.2d at 423, rev d 805 N.W2d 183 (Mich. 2011).
" Id. at 416.
'Id. at 416-17.
' Id. The indebtedness or note, of course, is an entity distinct from the mortgage. Id at 417.
20 Id. at 417 (discussing how MERS only had an interest "in the property as security for the note,

not an interest in the note itself').
21 Id.
22 Id. at 419.
23 Id. at 417-18.
24 See, e.g., Chase Home Finance, LLC v. Fequiere, 989 A.2d 606, 608-09, 610 (Conn. App. Ct.

2010) (implying that MERS's appointment as nominee was sufficient to permit it to foreclose when the
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Finally, the court is one of the very few tribunals to contrast the many
varying positions MERS has taken in cases around the country. Noting
that MERS had taken the position in a Nebraska case that it was not, in
fact, a lender under that state's banking regulations, the court ruled that
MERS could not claim the rights of an entity with an interest in notes in
Michigan when it had completely disavowed the correlating
responsibilities of being a note holder in Nebraska.25 While the Michigan
Supreme Court ultimately reversed the Saurman decision, the mere fact
that the appellate court ruled against MERS and temporarily brought
MERS foreclosures to a "'screeching halt,"' 26 indicates that MERS is
constantly at risk of adverse decisions nationwide.

III. NEW YORK

Two recent decisions of note come from New York state appellate
courts. In Bank of New York v. Silverberg, the court held that the Bank of
New York could not have had standing to foreclose based upon MERS
assignments because MERS, the putative assignor, never held the
underlying notes that were purportedly transferred. Silverberg involved
two, consolidated, loans.28  Both of the original notes were made out in
favor of Countrywide, and both the first and second mortgages were
granted to MERS.29

The Silverberg court examined the language of the MERS mortgages
as well as the consolidation agreement to determine that MERS never held
the notes in question.3 0 To reach this conclusion, the court considered that
MERS never had physical possession of notes, and that MERS had no title
to the note.31  Thus, the court held, MERS could not have validly
transferred the notes or the right to foreclose to Bank of New York.32

The Silverberg opinion contributes two significant points in the
ongoing dissection of the nature of MERS's interests in notes and
mortgages. First, despite the ultimately anti-MERS result of the decision,
the court still held that MERS, in some instances, could be a holder of

court indicated that plaintiff had standing to pursue foreclosure after MERS effectively assigned the
mortgage to the plaintiff).

25 Residential Funding Co., 807 N.W.2d at 422, revd 805 N.W.2d 183 (Mich. 2011).
26 Brian Wheeler, State Supreme Court Says Foreclosures Can Proceed Against Summit

Township Resident, JACKSON CITIZEN-PATRIOT, Nov. 17, 2011, available at
http://www.mlive.com/news/jackson/index.ssf/2011/11/state supreme court says forec.html.

27 926 N.Y.S.2d 532, 533 (App. Div. 2011).
2 Id. at 534.
29 id.

o Id. at 539.
Id. at 538-39.

32 Id. at 539.
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notes.33 Distinguishing the case of MERS v. Coakley, 4 the court noted
that, in Coakley, the lender "had transferred and tendered the promissory
note to MERS before the commencement of the foreclosure action."
Thus, the Silverberg court, by leaving open the possibility that MERS
could possibly be a holder of promissory notes, established itself as yet
another court that ignores MERS's own admissions that it never holds
promissory notes.

As noted in the author's previous work, MERS has admitted that it has
no central repository where it can hold notes, while at the same time
claiming in courts that, frequently, notes are transferred to it.36 Likewise,
in sworn deposition testimony, MERS's president speciously stated that,
indeed, MERS does sometimes have physical possession of notes. Thus,
while the Silverberg court might have reached the rational result, it still left
open the possibility of future absurd results: MERS, in the future, could be
ruled a holder of promissory notes after it has already admitted it never has
physical possession of notes.

The second major point in the Silverberg opinion is that the court
analyzed all of MERS's possible interests in promissory notes and
mortgages and still found that MERS did not validly assign an interest in
the notes.38 As the author has noted, far more often than not courts have
found that at least one of the many possible theories of MERS's interest in
notes and mortgages will provide sufficient grounds for VERS to foreclose
or assign. Whether as agent, nominee, holder, or some other role, courts
usually succumb and accept one of the various definitions of MERS's
interests. Yet the Silverberg court resisted this temptation and ruled
against MERS, despite examining the different possible interests of
MERS.39 In this respect, the opinion is unique.

The other recent New York decision of note is Aurora Loan Services v.

3 Id.
838 N.Y.S.2d 622 (App. Div. 2007).

3 Silverberg, 926 N.Y.S.2d at 539 (citing Mortg. Elec. Registration Sys. v. Coakley, 838 N.Y.S.2d
622, 623 (2007)).

6 Mortg. Elec. Registration Sys. v. Azize, 965 So. 2d 151, 153 (Fla. Dist. Ct. App. 2007);
Remarks and Testimony of R. K. Arnold, President and CEO of MERSCORP Inc. Before the Subcomm.
on Hous. and Cmty Opportunity, H. Fin. Servs. Comm., 111th Cong. 2, 14 (Nov. 18, 2010), available
at http://www.mersinc.org/mersproducts/publications.aspx?mpid=1; Transcript of Hearing on Corrected
Order to Show Cause at 49, Mortg. Elec. Registration Sys. v. Cabrera, No. 05-02425-CA 05 (11th Cir.
Sept. 16, 2005), available at http://mattweidnerlaw.com/blog/wp-content/uploads/2010/12/MERSII-
Transcript.pdf (part I), and http://mattweidnerlaw.com/blog/wp-content/uploads/2010/12/MERS21-
Transcript.pdf (part II). For a general discussion of the problems inherent in MERS ever claiming to be
a holder, see Zacks, supra note 3, at 561-65.

7 Transcript of Dep. of William Hultman at 65-66, Henderson v. MERSCORP, Inc., No. CV
2008-900805 (Ala. Cir. Ct. Nov. 11, 2009), available at http://www.scribd.com/doc/43093523/
November-Il -2009-Deposition-of-William-Hultman-MERSCORP.

8 Silverberg, 926 N.Y.S.2d at 538.
3' Id. at 539-40.
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Weisblum, wherein the court reversed summary judgment for the
foreclosing entity and granted summary judgment for the borrowers,
resulting in dismissal of the case.40 Similar to Silverberg, the court dealt
with a consolidation agreement. 4 1 The court held that to establish standing
to foreclose, a bank would have to show either physical possession of the
mortgage and note, or be an assignee of the same prior to the action being
filed.42 Two major problems emerged with Aurora's arguments for
standing. First, the assignment of the first note from MERS to Aurora did
not demonstrate the authority of MERS to assign.43 Second, Aurora
completely omitted evidence of an assignment of the second note and
mortgage.44 For purposes of this Essay, the court's analysis of MERS's
lack of authority to assign the first note is paramount.45

While the Weisblun court noted that MERS's assignment of the first
mortgage purported to transfer the mortgage "'together with' the
underlying note," the court nonetheless found that MERS had no authority
to do so.46 This was because MERS did not show that it had any such
authority, nor did it prove that it ever had physical possession of the note.47

This reasoning is important because, as discussed above, courts typically
construe the language of MERS mortgages to allow MERS to take any
action on behalf of the lender.48 In fact, MERS mortgages normally allow
for MERS to "take any action required of [the] Lender" as is necessary to
comply with law or custom. 49 Thus, even though the legal requirement for
standing in New York, as determined by the Weisblum court, is that the
note had to be transferred to Aurora, MERS was still held to be powerless
to assign. In cases where MERS is not foreclosing in its own name,
therefore, courts adopting the Weisblum reasoning may prove a significant

4o923 N.Y.S.2d 609, 619 (App. Div. 2011).
* Id. at 611.
42 Id. at 618.
43 id.
44 Id.
4 Id.
41 Id. This determination is also in accordance with the views of MERS itself See, e.g.,

Mortgage Electronic Registration Systems, Inc.'s Statement Explaining the Nature of Its Business and
Providing a Status Report on Its Case Audits at 7, n.20, In re Cartier, No. 04-15754 (Bankr N.D. Oh.
June 12, 2008), available at http://www.scribd.com/doc/49789469/7/VII-BANKRUPTCY ("Although
mortgage assignments sometimes include language purporting to assign the promissory note as well,
such assignments of the note have no legal effect."). But see Zacks, supra note 3, at 563 n.64, noting
that MERS's own admission that such language is superfluous has not deterred some courts from citing
approvingly that very language as evidence of MERS's ability to transfer notes.

4 Weisblum, 923 N.Y.S.2d at 618.
4 See supra Part II (noting that the courts in Michigan allow MERS to take any action required of

the lender).
4
1See, e.g., NEW YORK-SINGLE FAMILY-FANNIE MAE/FREDDIE MAC UNIFORM INSTRUMENT 3

(2010), available at http://www.freddiemac.com/uniform/unifmers.html (providing an example of a
sample MERS mortgage).
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stumbling block for proving a foreclosing entity's standing.

IV. OREGON

Yet another court reached an anti-MERS result in Hooker v. Northwest
Trustee Services.o The Hooker court granted declaratory judgment in
favor of the plaintiff-borrower on the grounds that the foreclosing entity
did not record all intervening transfers between the original beneficiary on
the deed of trust and the eventual foreclosing entity.51 The court noted that
under the deed of trust, MERS was only the legal titleholder, serving solely
as a nominee for the lender. 52 Similarly, the court recognized that while
MERS was granted power to undertake acts as nominee, it could do so
only when necessary to comply with law or custom. 53 Because of these
limitations, the court found that the original lender, and not MERS, was the
true beneficiary of the deed of trust. 54

Thus, under the Oregon statute governing non-judicial foreclosures,
every assignment transferring the beneficial rights in the deed of trust had
to be recorded. This important holding flips the rationale for MERS's very
existence on its head. That is, MERS was created entirely to avoid having
to record intervening assignments. 5  No matter how many times a note or
deed of trust is transferred, MERS is supposed to remain the mortgagee of
record . Yet, the Hooker court held that although MERS's internal
records allegedly noted all intervening note transfers, the fact did not
negate the applicable Oregon recording act statutes.57  Accordingly, the
foreclosing entity was precluded under Oregon law from proceeding with a
non-judicial foreclosure.

The import of the Hooker decision, on its face, is not overwhelming.
Lenders and servicers faced with documentary problems with chains of

5 No. 10 3111 PA., 2011 WL 2119103 (D. Or. May 25, 2011).
5 Id. at *7.
52 Id. at *3.
5 Id. at *6 (citing Jackson v. Mortg. Elec. Registration Sys., Inc., 770 N.W.2d 487, 503 (Minn.

2009) (Page, J., dissenting)) ("But MERS can act as nominee for only the particular MERS member
who holds the promissory note at any particular time and, when that promissory note is assigned
between members, the member for which MERS acts as nominee, and on whose behalf MERS holds
legal title, necessarily changes.").

54 Id. at *3 ("Although the trust deed lists MERS as the nominal beneficiary 'solely as a nominee
of Lender . . . ,' the deed makes clear that MERS is not 'the person for whose benefit a trust deed is
given.' Instead, the trust deed confirms that GN holds the beneficial interest. The trust deed lists GN,
not MERS, as 'Lender.' All payments on the loan are owed to GN, not MERS.") (internal citations
omitted).

55 See Zacks, supra note 3, at 555 ("MERS, incorporated in 1995, was created to eliminate the
need for written and recorded assignments every time the ownership rights in loans are transferred.").

56 id.

5 Hooker, 2011 WL 2119103, at *4.
5 Id.

70 CONNtemplations [Vol. 44:62



MERS IS DEAD: LONG LIVE MERS

title in Oregon may simply be unable to utilize the less costly and
inefficient non-judicial process if they had not recorded all necessary
paperwork. But in the dicta of the Hooker decision, the court cuts a wide
path.

In language that is sure to be quoted by anti-MERS litigants and
commentators nationwide, the court recited the myriad public policy
arguments against the information-masking qualities of MERS. These
arguments include the confusion inherent in MERS deeds of trust about
who exactly has the right to take specific actions under the trust deed. 59

The court even criticized VERS for its role in expediting securitization
during the housing bubble.60

The second interesting aspect of the Hooker decision is that the court
mentioned that its qualms about MERS are manifest, despite recognizing
"that plaintiffs have failed to make any payments on the note since
September 2009.",61 This marks one occasion where a court admits that it
has to overcome biases against homeowners who are in default. All too
often courts have striven to arrive at pro-MERS decisions under the
obvious reasoning that delinquent homeowners deserve to be foreclosed,
regardless of problems with chains of title or other such documentary
problems.62  The Hooker court noted that instinctive sentiment but still
adhered to the plain language of the Oregon recording law.

V. CONCLUSION

The question, then, is whether these recent decisions mere anomalies
or do they forewarn of a further anti-MERS judicial revolt? If nothing
else, four main conclusions can be drawn from these decisions. First,
confusion still reigns in the world of MERS litigation. Despite previous
exhaustive explanations about why MERS can never be a holder of a
promissory note under the Uniform Commercial Code, the Silverberg court
still reasoned that, in certain circumstances, MERS could theoretically be a

51 See, e.g., id. at *6 ("I recognize that MERS, and its registered bank users, created much of the
confusion involved in the foreclosure process. By listing a nominal beneficiary that is clearly described
in the trust deed as anything but the actual beneficiary, the MERS system creates confusion as to who
has the authority to do what with the trust deed. The MERS system raises serious concerns regarding
the appropriateness and validity of foreclosure by advertisement and sale outside of any judicial
proceeding.").

60 See id. (noting that "the MERS system allowed the rise of the secondary market and
securitization of home loans. . . . [T]he MERS system allows the lender to shirk its traditional due
diligence duties").

61 Id. at *4.
62 Indeed, the author can attest that different judges at all levels in Florida often start foreclosure

litigation hearings-regardless of the motion at hand-with the question, "How long has it been since
your client made a payment on the mortgage?"-implicitly suggesting that legal niceties might be cast
since a borrower has been living in a home without making regular payments.
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holder of a note.63 Even in cases with directly anti-MERS holdings, then,
courts still demonstrate utter confusion about the very nature of MERS.

Second, such discord may be the result of more detailed examination
of MERS due to the recent explosion in popular press stories about

64fraudulent documentation in foreclosure litigation. MERS has often been
associated with these alleged frauds, 5 and it would only be natural that
courts would take a finer look at MERS after the nationwide exposure of
fraud in foreclosure courts.

This attention, thirdly, may induce judges to overcome an unspoken
anti-borrower bias. Many early MERS decisions rested on an implicit
subtext that some entity had to foreclose, and that it would be absurd to not
permit MERS or its assignee(s) to do so. 6 The Silverberg court implicitly
recognized this assumption, yet still found against MERS's manner of

67business. Despite being "mindful of the impact that [its] decision may
have on the mortgage industry in New York, and perhaps the nation," the
court gathered its courage and found that "the law must not yield to
expediency and the convenience of lending institutions." 6 8  One can
imagine that, should sloppy or fraudulent paperwork continue to be strewn
about by lenders and their attorneys, courts nationwide may begin to take
the same attitude.

Many more courts have previously ignored intricate MERS arguments
based upon the fact that the vast majority of homeowners never contest that

69they have failed to make payments. Yet as was exemplified in the
Hooker decision, courts have stated that a homeowner's default is of no

"See Bank of N.Y. v. Silverberg, 926 N.Y.S.2d 532, 538 (2011) (noting that in Mortg. Elec.
Registration Sys., Inc. v. Coakley, 838 N.Y.S.2d 622, 623 (2007), the court held that "MERS had
standing to bring a foreclosure action because it was the lawful holder of the promissory note and of the
mortgage") (internal quotation marks omitted).

64 See, e.g., Jim Zarroli, JPMorgan Suspends Some Foreclosures, N.P.R. (Sept. 30, 2010),
http://www.npr.org/templates/story/story.php?storyld=130247584 (discussing how some lawyers
representing foreclosure victims say that "officials were in such a hurry to process the [foreclosures]
that they cut corners").

6 See id. (stating that JPMorgan has said, as a result of confusion over the role of MERS, "it will
halt some 56,000 foreclosures in 23 states").

66 See Mortg. Elec. Registration Sys., Inc. v. Coakley, 838 N.Y.S.2d 622, 623 (2007) (holding that
MERS had standing to foreclose on a mortgage).

6 See Silverberg, 926 N.Y.S.2d at 539-40 ("Proper procedures must be followed to ensure the
reliability of the chain of ownership, to secure the dependable transfer of property, and to assure the
enforcement of rules that govern real property.").

6 1Id at 539.
61See, e.g., Indymac Bank, F.S.B. v. Khan, No. CV085016789S, 2010 WL 2196451, at *4, *12

(Conn. Super. Ct. Apr. 16, 2010) (granting a foreclosing bank's motion for summary judgment in spite
of the homeowners' counterclaims regarding MERS's status as owner of the note because the
homeowner was not able to contest the fact that the note was in default); see also Countrywide Home
Loans Serv., L.P. v. Shifflet, No. 9-09-31, 2010 WL 1175235, at *2, *4 (Ohio Ct. App. Mar. 29, 2010)
(affirming a judgment against a homeowner who contested foreclosure against him because of
obscurity regarding MERS's status in the proceedings).
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import if a bank does not follow recording laws.7 Again, the typical
judicial skepticism faced by borrowers and their attorneys may be slipping
away.

Finally, the cases examined in this Essay are significant in that they
show that MERS's strengths can also be liabilities. MERS, whether it
forecloses in its own name or not, is the mortgagee on millions of
mortgages. The ubiquitous nature of MERS means that a single adverse
ruling can halt or severely impair the ability of MERS and its assignees to
foreclose in an entire state due to the sheer number of cases in which issues
regarding a MERS mortgage or assignment will be confronted. Thus, the
advantages created by a sole electronic company serving as nominee or
agent of multiple noteholders are tempered by the scenarios presented by
these cases. Despite the average foreclosure case being overwhelmingly
likely to result in a favorable judgment for the foreclosing entity, a lone
judge or appellate panel may, at any time, bring foreclosures on MERS
mortgages to a "screeching halt"71 in an entire state. MERS's success in
terms of the number of MERS mortgages being originated is not always
necessarily to its advantage.

Nonetheless, one must temper the four conclusions above with
skepticism about the lasting impact of these recent anti-IERS rulings.
These opinions, rendered by courts in just three states, are noteworthy
precisely because they were unique. While the Silverberg court noted that
its decision may have a wide impact, its opinion was rendered only after
tens of thousands of MERS mortgages were foreclosed on in the state of

72New York. The decisions examined in this Essay, therefore, are
noteworthy because they stand in stark contrast to the overwhelming
number of MERS foreclosures that proceed without presenting any
obstacles for the foreclosing entity.

Therefore, one can confidently infer that in any given state, for each
anti-MERS decision occasionally rendered, such as those analyzed in this
Essay, thousands of other VERS mortgages will be foreclosed without
contemplation or examination. The scarcity of newsworthy MIERS
opinions since the author's previous examination of MERS jurisprudence
in 2011 suggests that this inference is not unfounded.

This previous work argued that MERS's amorphous nature gives
courts a variety of options or "outs" by which to permit MERS to foreclose

0 Hooker v. Nw. Tr. Serv., No. 10 3111 PA., 2011 WL 2119103, at *7 (D. Or. May 25, 2011)
("Because defendants failed to record all assignments of the trust deed, the non-judicial proceedings
violated [state law]. Therefore, the plaintiffs are entitled to declaratory relief. . .

' Wheeler, supra note 26.
72 McIntire, supra note 3.
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or to assign mortgages, which leads to a sparsity of anti-MERS decisions.
The fact that only three states have subsequently evinced strong
examinations of MIERS leading to pro-homeowner decisions, however,
tends to show that the crack in the MERS edifice heralded by Professor
Peterson 74 has not deepened. While MERS may face challenges from other
state actors, such as state attorney generals, the murky nature of MERS and
the context in which MERS litigates foreclosures means that a sweeping
judicial revolt against MERS remains unlikely.

7 See Zacks, supra note 3, at 554 ("The varying choices of theories of MERS's interests in loans
result in the majority of courts granting MERS standing to foreclose, lift a bankruptcy stay, or transfer
rights to mortgages via assignment.").

7 See Peterson, supra note 3, at 124 25 ("[A] growing number of trial court decisions ... have
cracked the edifice of the Janus-masked fagade of MERS-recorded mortgages and deeds of trust.").
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