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This Essay responds to Horton and Levesque’s defense of the Supreme 
Court’s decision in Kelo v. City of New London. Their essay suggests that 
Kelo’s critics ignore its facts, misunderstand its legal context, and 
therefore distract from the real issue at hand: eminent domain abuse for 
public projects. We respond that Kelo is not defensible on any ground. 
Development in New London did not require eminent domain; New London 
could have been any American town with politicians and private interests 
hungry for forced development at the expense of the rights of working class 
home owners and small businesses. Nor was New London well suited to the 
development plan in Kelo: evidence demonstrated that the Fort Trumbull 
development plan was doomed from the start. Moreover, Horton and 
Levesque’s legal analysis ignores Kelo’s novel expansion of “public use.” 
By pushing past traditional public uses (such as takings for infrastructure, 
utilities, blight amelioration, and ending land oligopolies), Kelo 
repudiated the longstanding principle that the government may not take 
from A for the sole purpose of giving to B. Crucially, Horton and Levesque 
ignore the important role judges play in checking the sometimes 
unconstitutional excesses of democratic majorities or powerful special 
interests that capture the political process to further their own ends. We 
agree with Horton and Levesque that eminent domain can be abused even 
in the context of traditional public use takings. But by allowing government 
officials to take homes, businesses, and other property simply to place a 
bet on future economic gains from private development, Kelo represents 
the worst and most dangerous form of eminent domain abuse. 
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Nor Is Kelo a Red Herring: 
A Response to Horton and Levesque 

SCOTT G. BULLOCK & JOSHUA A. HOUSE* 

I.  INTRODUCTION 

Justice John Paul Stevens called it “the most unpopular opinion I ever 
wrote, no doubt about it.”1 In Kelo v. City of New London,2 the United 
States Supreme Court held that private property could be taken, and given 
to another private entity, merely because the government thinks the new 
owner will make more productive use of the property than the former 
owners.3 This is despite the longstanding tenet of American law declaring 
that “the sovereign may not take the property of A for the sole purpose of 
transferring it to another private party B.”4 

Horton and Levesque bravely attempt to defend the undefendable: they 
argue not only that Kelo was rightly decided, but also that the decision was 
good for American property rights.5 As president and attorney for the 
Institute for Justice, which served as counsel for the petitioners in Kelo, it 
probably goes without saying that we wholeheartedly disagree. 

In this article, we first take issue with their account of Kelo’s facts. We 
argue that New London did not need to use eminent domain to develop the 
city and that the development plan was inherently risky and susceptible to 
corruption from the start. 

We then contest their philosophical defense of Kelo, which they 
summarize in four words: precedent, federalism, compensation, and 
democracy.6 Their legal analysis of Kelo is wrong, and they seem to miss 
the point of the Constitution’s guarantees. We argue that courts have a vital 
role to play in protecting basic rights against tyrannical state and local 

                                                                                                                          
* President/General Counsel and Attorney, respectively, for The Institute for Justice. 
1 Jess Bravin, Justice Stevens on His ‘Most Unpopular Opinion’, WALL ST. J. (Nov. 11, 2011), 

http://www.wsj.com/articles/SB10001424052970204358004577032071046475782 [https://perma.cc/ 
F6VF-J6US].  

2 545 U.S. 469 (2005). 
3 See id. at 483–84 (noting that the Court deferred to the City’s development plan as it was 

formulated to provide “appreciable benefits” to the community including creating new jobs and 
increasing tax revenue, thereby serving a public purpose). 

4 Id. at 477. 
5 Wesley W. Horton & Brendon P. Levesque, Kelo Is Not Dred Scott, 48 CONN. L. REV. 1405, 

1416 (2016) (“A decision to the contrary in Kelo would have encouraged governments to push the 
envelope on what constitutes blight.”). 

6 Id. at 1414–25. 
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governments. 
We do, however, somewhat concur with Horton and Levesque’s 

conclusion: all property condemnations should be given greater scrutiny by 
courts, including takings for traditional public uses. But where our analyses 
diverge is that governments should not take property for speculative 
private development. In our view, it is unconstitutional to take property 
from A to give to B for the sole reason that B might make better economic 
use of the property. Government exists to protect the rights of the people, 
not to bet with their money, businesses, or homes. 

II.  FACTS MATTER 

Horton and Levesque begin by reciting selective facts from the Kelo 
case. It is important to put several of them in context while also noting a 
few other facts that were ignored. We take issue with their account of the 
facts on two major points. First, New London was not in special need of 
eminent domain. Second, the plan’s specificity and implementation by a 
private developer did not immunize the plan from corruption or guarantee 
the plan’s success. 

A.  New London Was Not Unique 

Horton and Levesque stress that New London is geographically tiny,7 
as if that makes it uniquely susceptible to land assembly problems. In fact, 
at 5.62 square miles, New London is about the same size as many medium-
sized cities in the United States, including substantially more populous 
ones such as Beverly Hills, California (5.71 square miles); York, 
Pennsylvania (5.29 square miles), and Cambridge, Massachusetts (6.39 
square miles).8 New London was not uniquely short on developable land. 

They also note that New London was a so-called “distressed 
municipality” under Connecticut law, supposing that this justifies New 
London’s forced development.9 Yet they fail to point out that Chapter 132 
of the Connecticut General Statutes, which authorized the condemnations 
in Kelo, allows condemnations in any part of the state regardless of 
whether it is distressed.10 Indeed, Chapter 132 provides sweeping 
authorization for the use of eminent domain for any two or more parcels of 
land for a “business purpose,” which is defined under Chapter 132 as “any 
commercial, financial, or retail enterprise[.]”11 And while the Kelo opinion 

                                                                                                                          
7 Id. at 1408. 
8 Quick Facts, U.S. CENSUS BUREAU, http://www.census.gov/quickfacts/table/PST045215/00/ 

[https://perma.cc/Z4S9-9E94] (last visited Mar. 16, 2016). 
9 Horton & Levesque, supra note 5, at 1408. 
10 CONN. GEN. STAT. § 8-186 (2015). 
11 Id. §§ 8-186, 8-187(10). 
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noted that New London was a distressed municipality, the Court did not 
limit its ruling to only those areas that are struggling economically.12 

Notably, at the time the case was litigated, most major cities in 
Connecticut were classified as “distressed municipalities” under 
Connecticut law, including Hartford, New Haven, and Bridgeport.13 In 
fact, about one-third of all Connecticut residents lived in so-called 
“distressed municipalities.”14  

Horton and Levesque also claim that there was a holdout problem in 
Kelo.15 That is simply untrue. The Municipal Development Plan area 
covered ninety acres.16 Much of the land area included the former Naval 
Underwater Warfare Center, a closed military facility that was granted to 
the New London Development Corporation (NLDC).17 Parcels 1 and 2, 
where the planned hotel and housing were designated to go, were not 
contested and the NLDC was free to build upon those parcels.18 The fifteen 
homes at issue in the case were located on just two parcels of the project 
area, Parcels 3 and 4A, and constituted just 1.54 acres of the total 90, less 
than 3% of the overall area.19 Therefore, the entire project, including the 
exact amount of projected office space in Parcel 3, could have been built 
while still preserving the homes.  

Horton and Levesque conveniently ignore that the NLDC preserved 
the Italian Dramatic Club, even though the club sat within the development 
plan area.20 The original plan did not call for a private, men-only social 
club. But because the taking of the club was politically sensitive, the 
NLDC found a way to keep it while destroying the fifteen homes at issue 
in Kelo.21 Those homes could have been preserved just as easily as could a 
men’s social club.  

Indeed, integrating existing landowners and communities into mixed-
use developments (which is what the Municipal Development Plan 
contemplated)22 is a major part of New Urbanist development.23 Main 

                                                                                                                          
12 See Kelo v. City of New London, 545 U.S. 469, 473, 489–90 (2005). 
13 Distressed Municipalities List, CONN. DEP’T ECON. & COMMUNITY DEV., http://www.ct.gov/ 

ecd/cwp/view.asp?a=1105&q=251248 [https://perma.cc/RHR9-44ZS] (follow “2004” hyperlink) (last 
visited Mar. 16, 2016). 

14 The total population of Connecticut’s distressed municipalities is about 1.1 million people, 
which is 31% of Connecticut’s population. Id.; Quick Facts, U.S. CENSUS BUREAU, http://www.census. 
gov/quickfacts/table/PST045215/00/ [https://perma.cc/6CBV-JCVT] (last visited Apr. 18, 2016).   

15 Horton & Levesque, supra note 5, at 1410. 
16 See Brief of Petitioners at 3, Kelo, 545 U.S. 469 (No. 04-108) (stating that this ninety-acre plan 

was divided into seven “parcels”). 
17 Id. 
18 Id. 
19 Id. at 5–6. 
20 Id. at 4. 
21 Id. 
22 Id. at 3. 



 

1448 CONNECTICUT LAW REVIEW [Vol. 48:1443 

  

Street programs, infill projects, and many New Urbanist designs seek to 
incorporate historic and longstanding homes and businesses into newer 
projects that will make spaces both unique and contemporary. Instead, the 
Fort Trumbull project was a throwback to the widely discredited, scorched-
earth urban renewal of the fifties, sixties, and seventies.24  

Nothing about New London’s geography, density, or economic vitality 
made condemnation necessary. And the NLDC’s preservation of the Italian 
Dramatic Club shows that development could have proceeded while 
preserving existing structures. One of Kelo’s most chilling aspects is 
precisely that its facts could have occurred anywhere. There is no doubt 
that, after Kelo, all American homes and businesses became more 
vulnerable to government takings. 

B. Private, Nonprofit Development Is Still Susceptible to Political 
Corruption and the Municipal Development Plan’s Specificity Did Not 
Guarantee Neutrality or Success 

Horton and Levesque emphasize that the development project was 
prepared by a non-profit entity, the NLDC, which exercised the power of 
eminent domain.25 They fail to point out that this arrangement is both 
unusual and especially prone to abuse. 

In most other states, eminent domain may only be exercised by local 
governments or public development authorities.26 Connecticut was one of 
only “a handful of states” that permitted private entities to exercise one of 
government’s most draconian powers—a power so vulnerable to despotism 
that we have a constitutional amendment explicitly limiting it.27 

The NLDC was governed by a private board of directors just like any 
other private non-profit; none of its board members or employees were 
elected or appointed by public officials.28 The city council of New London 
had no ability to remove its board members or employees from office.29 

Such arrangements are susceptible to private influence and calculation, 
as was the case in New London. The head of the NLDC, Claire Gaudiani, 

                                                                                                                          
23 Peter Katz, New Urbanism and the Economics of Place: What Style Is Your Bailout?, in THE 

ROUTLEDGE COMPANION FOR ARCHITECTURE DESIGN AND PRACTICE 382 (Mitra Kanaani & Dak 
Kopec eds., 2016). 

24 See Brief of Jane Jacobs as Amica Curiae supporting Petitioners at 6–15, Kelo v. City of New 
London, 545 U.S. 469 (2005) (No. 04-108). 

25 Horton & Levesque, supra note 5, at 1410–11; see also JEFF BENEDICT, LITTLE PINK HOUSE: A 
TRUE STORY OF DEFIANCE AND COURAGE 17–18 (2009).  

26 DANA BERLINER, PUBLIC POWER, PRIVATE GAIN: A FIVE-YEAR, STATE-BY-STATE REPORT 
EXAMINING THE ABUSE OF EMINENT DOMAIN 218 (2003), http://castlecoalition.org/pdf/report/ED_ 
report.pdf [https://perma.cc/3J5W-5DRB].  

27 Id.  
28 Brief of Petitioners, supra note 16, at 3. 
29 Id. 
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was married to a top Pfizer executive, a company that, as noted below, had 
significant involvement with and that would arguably benefit from the 
development plan.30 Horton and Levesque argue that the democratic 
process can serve as a sufficient check on eminent domain.31 For us, it is 
hard to see how voters can exercise control over unelected development 
corporations and their deals with private companies.32 

Horton and Levesque go on to list the “specifics of the plan,” including 
a hotel and conference center, residential properties, new office space, and 
so on.33 They also make much of the fact that the development plan was 
adopted “before the private developer was ever chosen.”34 They fail to note 
two salient facts: Pfizer’s influence on the plan and the great risk that this 
specific plan was taking taxpayer dollars and homes. 

First, they do not mention the role of Pfizer in the development 
process.35 As the NLDC’s own expert admitted, it was the “10,000 pound 
gorilla” in the development process.36 Pfizer stated that it wished to have 
certain “requirements” within the project plan area, including a five-star 
luxury hotel, upscale condominiums for its short-term employees, and 
private office space for its subcontractors.37 After New London conducted 
its hearings and received the necessary approvals from various state and 

                                                                                                                          
30 David M. Herszenhorn, Residents of New London Go to Court, Saying Project Puts Profit 

Before Homes, N.Y. TIMES (Dec. 21, 2000), http://www.nytimes.com/2000/12/21/nyregion/residents 
-of-new-london-go-to-court-saying-project-puts-profit-before-homes.html [https://perma.cc/Q3JM-
SPBX]. 

31 Horton & Levesque, supra note 5, at 1425. 
32 While Horton and Levesque emphasize that the development plan was adopted before the 

private developer was chosen, that is the case in many municipal developments and redevelopments. 
See, e.g., Scott G. Bullock, The Inadequacy of the Planning Process for Protecting Property Owners 
from the Abuse of Eminent Domain for Private Development, in PROPERTY RIGHTS: EMINENT DOMAIN 
AND REGULATORY TAKINGS RE-EXAMINED 89, 91–92 (Bruce L. Benson ed., 2010) [hereinafter 
PROPERTY RIGHTS]. They apparently think this means that private interests could not have played a 
part in the plan’s drafting or adoption. As the following paragraphs will show, that is just not the case. 
The development plan at issue in Kelo was drafted to precisely meet Pfizer’s requirements.  

33 Horton & Levesque, supra note 5, at 1409. 
34 Id.  
35 There was admittedly no evidence in Kelo that New London approved the municipal 

development plan because they were Pfizer stockholders or they otherwise received direct personal 
gains from the implementation of the plan. But the City’s attitude was obvious: “what is good for Pfizer 
is good for New London.” See Kelo v. City of New London, 545 U.S. 469, 474 (2005) (explaining that 
the development plan intended for the Pfizer facility’s arrival in New London to “build momentum for 
the revitalization of . . . New London”). In fact, with economic development condemnations, the 
purported public benefits materialize only if the private business is successful. A city gives benefits to 
private companies because it wants to gain the so-called public benefits. Hence, city officials have a 
direct, political incentive to financially benefit private business interests. The disproportionate 
influence of wealthier and more powerful private interests in the planning process only compounds that 
potential, as the Kelo case aptly demonstrates. This turns redevelopment into corporate welfare at its 
worst: literally paid for by the homes of lower- and middle-class residents. 

36 Brief of Petitioners, supra note 16, at 14. 
37 Id. at 5. 
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local agencies (all heralded by Horton and Levesque in their article), the 
final municipal development plan contained a five-star luxury hotel, 
private upscale condominiums, and private office space, all of which were 
exactly what Pfizer wanted.38 As Justice Thomas noted in his dissenting 
opinion, the Municipal Development Plan was “suspiciously agreeable” to 
Pfizer.39 

Second, Horton and Levesque completely ignore the risks of 
speculative takings. They claim that the plan was “comprehensive and 
long-range.”40 But the events of the past sixteen years demonstrate that, 
despite such planning, the plan was a total failure. That is not clairvoyance 
with the benefit of hindsight; it was painfully clear even early in the 
litigation.41 Parcel 3 was designated for office space but, as was 
demonstrated at trial, there was no market for new office space in New 
London and the developer itself admitted that construction of such space 
was “not feasible.”42 Parcel 4A was designated for so-called “Park 
Support,” a term that neither the property owners’ expert nor the NLDC’s 
expert had ever heard before. It could have been parking, retail, or some 
other yet-to-be-determined use.43 

The dissenting justices in the Connecticut Supreme Court recognized 
the grave dangers of speculative takings, especially in the context of 
economic development takings, calling it a “Field of Dreams.”44 Their 
reasoning followed a long line of cases holding that, if a use is unknown, it 
is impossible to evaluate whether the property is being condemned for a 
public use.45 

                                                                                                                          
38 See id. (“Indeed, the development plan contains all of Pfizer’s ‘requirements’ that it set forth in 

agreeing to build its global research facility in New London: a luxury hotel for its clients, upscale 
housing for its employees, and office space for its contractors . . . .”).  

39 Kelo, 545 U.S. at 506 (Thomas, J., dissenting). 
40 Horton & Levesque, supra note 5, at 1412. 
41 Horton and Levesque conclude with the claim that “without drawn-out litigation the plan might 

actually have succeeded!” Id. at 1410. Nonsense. If the NLDC had simply let New London’s residents 
stay, and instead increased their efforts on the development of properties they already controlled, then 
the case never would have gone to any court, let alone the Supreme Court. The NLDC—and the city 
and state governments that enabled it—have only themselves to blame for the wasteland that was once 
the Fort Trumbull neighborhood. 

42 Brief of Petitioners, supra note 16, at 40. 
43 Id. at 41. 
44 Kelo v. City of New London, 268 Conn. 1, 171 (2004) (Zarella, J., concurring in part and 

dissenting in part), aff’d, 545 U.S. 469 (2005). 
45 See id. at 160, 165–67. Contrary to Horton and Levesque, the test advocated by the dissenting 

justices would not require courts to predict the future and determine whether the project would be a 
success. All the test requires is that there be a planned, reasonably foreseeable use and sufficient 
contractual, statutory, and other minimum standards in place to ensure that the property is used as 
intended. In other words, it would not have to be demonstrated that the project would be a success, but 
only that there were reasonable assurances that the project would even be built in the first instance. In 
Kelo, not only was there no reasonable certainty of the project being built, there was reasonable 
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For instance, in Cincinnati v. Vester, the U.S. Supreme Court refused 
to uphold a condemnation without knowing what the city would actually 
do with the property.46 State courts also have expressed concern about 
“speculative” condemnations, often holding that if there is no immediate or 
reasonably foreseeable need for the property, the condemnation is 
premature.47 Notably, the state cases requiring an immediate or reasonably 
foreseeable use for condemned property almost all address takings for 
traditional public uses. Where the property is being taken for unspecified 
economic development uses, as in Kelo, the potential for abuse and the 
need for reasonable foreseeability are much greater. 

The Court in Kelo passed on the opportunity to at the very least 
establish a workable standard for increased scrutiny of economic 
development takings. When property is being condemned for economic 
development, there should be a planned use for it that will be implemented 
in the immediate or reasonably foreseeable future. The barren fields of Fort 
Trumbull reflect that missed opportunity to rein in speculative economic 
development takings. 

 

                                                                                                                          
certainty that the project would not occur. On that basis alone, the Court could have struck down the 
condemnations. 

46 281 U.S. 439, 448 (1930) (“It is not enough that property may be devoted hereafter to a public 
use for which there could have been an appropriate condemnation.”). 

47 See, e.g., San Diego Gas & Electric Co. v. Lux Land Co., 14 Cal. Rptr. 899, 904 (Dist. Ct. App. 
1961) (stating that taking of easement for telephone, gas, and electrical use is speculative where utility 
has no present intention to install transmission lines); City of Phoenix v. McCullough, 536 P.2d 230, 
237 (Ariz. Ct. App. 1975) (“[I]f the condemning body is uncertain when future use shall occur, the 
future use becomes unreasonable, speculative, and remote as a matter of law and defeats the taking.”); 
Silver Dollar Metro. Dist. v. Goltra, 66 P.3d 170, 174 (Colo. App. 2002) (holding that condemnation is 
premature when there is no reasonable likelihood that a project will proceed); State v. 0.62033 Acres of 
Land, 112 A.2d 857, 860 (Del. 1975) (concluding that the taking of land that may be needed “some 
time in the future” for a highway, without a plan, was not necessary because it was not in the 
reasonably foreseeable future); People ex. rel. Dir. of Fin. v. YWCA, 427 N.E.2d 70, 80 (Ill. 1981) 
(finding condemnation unnecessary where contracts for construction and use of buildings are not in 
place); Meyer v. N. Ind. Pub. Serv. Co., 258 N.E.2d 57, 58–59 (Ind. 1970) (stating that the taking of a 
right of way for “sometime in the future, maybe as much as six or ten years,” is considered a “purely 
speculative future need”), overturned on unrelated grounds, 287 N.E.2d 882 (Ind. 1972); Regents of 
Univ. of Minn. v. Chi. & N.W. Transp. Co., 552 N.W.2d 578, 580 (Minn. Ct. App. 1996) (reasoning 
that where there were three potential mutually exclusive uses for land, none of which had been 
approved, and soil contamination precluded current development, a taking was unnecessary); City of 
Helena v. DeWolf, 508 P.2d 122, 128 (Mont. 1973) (concluding that the government could not seek 
property now “to await money, motivation, and the hopes of the planners” where the property would be 
needed only if other parts of the project succeeded); see also Piedmont Triad Regional Water Auth. v. 
Sumner Hills, Inc., 543 S.E.2d 844, 847–48 (N.C. 2001) (construing a statute to avoid a constitutional 
problem and holding that a condemnor could not take property in excess of that needed for stated 
public use). 
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III.  FOUR WORDS 

At oral argument, I, Bullock, told the court that I wish I could have 
responded to Horton’s mysterious “four words,” if only I had known what 
they were. Should I have guessed, I would have picked the four words 
summarizing Horton’s apparent theme at argument: We can take 
anything.48 

Horton did not have time at oral argument to set forth his points in the 
four words “precedent, federalism, compensation, and democracy.”49 We 
are grateful for the opportunity to finally respond. 

A. Precedent 

Horton and Levesque begin by arguing that Kelo was not a sea change 
in the law.50 They argue instead that the decision naturally flowed from the 
Court’s 1954 decision in Berman v. Parker.51 Because Berman permitted 
takings to improve blighted neighborhoods through redevelopment, they 
say, all takings for development should be permitted.52 They further 
suggest that Hawaii Housing Authority v. Midkiff53 reaffirmed Berman’s 
sweeping language regarding judicial deference “to legislative 
determinations of public use.”54 

Their argument mistakenly tries to divorce both Berman and Midkiff 
from those cases’ respective facts. As they emphasize, “[f]acts matter.”55 
Indeed, in constitutional law, many government actions are only 
appropriate in very limited circumstances. For example, a warrantless 
search is appropriate in exigent circumstances.56 That does not, however, 
make all warrantless searches constitutional. Content-based burdens on 
speech are only appropriate if the government’s actions are “narrowly 
tailored to promote a compelling interest.”57 The government cannot 
burden free speech willy-nilly. In each of these examples, the 
                                                                                                                          

48 Cf., e.g., Transcript of Oral Argument at 30–31, Kelo v. City of New London, 545 U.S. 469 
(2005) (No. 04-108), http://www.supremecourt.gov/oral_arguments/argument_transcripts/04-108.pdf 
[https://perma.cc/3T55-CLEZ] (“JUSTICE O’CONNOR: For example, Motel 6 and the city thinks, 
well, if we had a Ritz-Carlton, we would have higher taxes. Now, is that okay? MR. HORTON: Yes, 
Your Honor. That would be okay. . . . JUSTICE SCALIA: You can take from A and give to B if B pays 
significantly more taxes. . . . You accept that as a proposition? MR. HORTON: I do, Your Honor.”). 

49 Horton & Levesque, supra note 5, at 1414. 
50 Id. 
51 348 U.S. 26 (1954); see also Horton & Levesque, supra note 5, at 1415–16. 
52 Horton & Levesque, supra note 5, at 1415–16. 
53 467 U.S. 229 (1984). 
54 Horton & Levesque, supra note 5, at 1415. 
55 Id. 
56 See e.g., Payton v. New York, 445 U.S. 573, 590 (1980) (noting that “the Fourth Amendment 

has drawn a firm line at the entrance to the house. Absent exigent circumstances, that threshold may not 
reasonably be crossed without a warrant.”). 

57 United States v. Playboy Entm’t Grp., 529 U.S. 803, 812–13 (2000). 
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constitutional analysis turns on context. 
Berman upheld redevelopment to ameliorate what were allegedly 

“[m]iserable and disreputable housing conditions.”58 This “blight” was 
supposed to be a direct harm to the community, raising safety and 
sanitation concerns.59 Just as government may abate public nuisances, 
some courts have considered the abatement of blighted slums to be a public 
purpose.60 Private development was merely one method of blight 
abatement.61 A’s property could be taken and given to B because A’s 
property supposedly harmed everyone else in the community.62 

Likewise, Midkiff concerned a legislative attempt to undo the harm 
arguably caused by an oligopoly of landownership. Almost forty-nine 
percent of land in Hawaii belonged to the government, while forty-seven 
percent of the land was in the hands of only seventy-two private 
landowners.63 The Midkiff Court stated that “[r]egulating oligopoly and the 
evils associated with it is a classic exercise of a State’s police powers.”64 
Indeed, many of the original colonies broke up land oligopolies following 
the American Revolution.65 Midkiff held that transferring the land to 
private beneficiaries, as a way of breaking up the land oligopoly, was 
permissible under the Fifth Amendment’s public use requirement.66 Like 
Berman, Midkiff declared that transferring property from one private owner 
to another was a permissible way to prevent harm, namely, the “evils 
associated with” oligopoly.67  

Although Berman and Midkiff contained language reflecting a broad 
interpretation of the public use requirement, the Kelo case raised a novel 
issue, setting it apart from earlier cases. Kelo asked: Is private development 
                                                                                                                          

58 Berman v. Parker, 348 U.S. 26, 32 (1954). 
59 See id. (“Miserable and disreputable housing conditions may do more than spread disease and 

crime and immorality. They may also suffocate the spirit by reducing the people who live there to the 
status of cattle. They may indeed make living an almost insufferable burden. . . .”). 

60 See, e.g., Randolph v. Wilmington Hous. Auth., 139 A.2d 476, 482 (Del. 1958) (reasoning that 
the “elimination of slums” can be the “abatement of a public nuisance” and therefore a public use); 
Allydon Realty Corp. v. Holyoke Hous. Auth., 23 N.E.2d 665, 668 (Mass. 1939) (“[T]he analogy 
between a slum and a public nuisance cannot be overlooked . . . The abatement of a public nuisance 
may well be a public purpose.”).  

61 Cf. Berman, 348 U.S. at 34 (“We cannot say that public ownership is the sole method of 
promoting the public purposes of a community redevelopment projects.”). 

62 Or so the theory goes. Though we believe that Kelo is distinguishable from Berman and 
Midkiff, we agree that those cases were wrongly decided from an originalist perspective. See Kelo v. 
City of New London, 545 U.S. 469, 519 (2005) (Thomas, J., dissenting) (calling into question Berman 
and Midkiff because they (1) engaged in question-begging by deferring to the legislature on the 
constitutional limits of legislative power, (2) mistakenly equated the police power with the power of 
eminent domain, and (3) did not provide a coherent limiting principle). 

63 Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229, 232 (1984). 
64 Id. at 242. 
65 Id. at 241 n.5. 
66 Id. at 242.  
67 Id. 
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alone, rather than merely a solution to the problem of blight or oligopoly, a 
reason in itself to take private property? The court answered affirmatively. 
So long as the taking was pursuant to a development plan, the government 
may take A’s property and give it to B, simply because the government 
estimated that B would make more productive use of it.68 Kelo did not limit 
takings, per the facts of Berman, to only blighted areas. Instead, Kelo 
pushed past the Court’s existing precedent, concluding that the government 
can take property simply because it thinks someone else will be more 
productive with the property.69 

Horton and Levesque note that, in Berman, the specific parcel of 
property at issue was not blighted.70 But the Berman court concluded that it 
would not question the legislative finding that taking Mr. Berman’s 
property was necessary to correct the surrounding blight.71 The purpose of 
the taking, in other words, was still harm prevention, not relative economic 
growth.  

Nevertheless, Horton and Levesque are right that Kelo was similar to 
Berman and Midkiff in a certain philosophical respect: All three cases 
showcase an extreme version of judicial deference to government action. 
Since the 1930s, judges have increasingly abdicated their responsibility to 
neutrally decide cases based on the facts.72 Through applying standards 
like the “rational basis test” courts refuse to subject many government 
actions to any meaningful review.73 The Takings Clause context is no 
different. In Midkiff, for example, the Court waxed poetic about the 
importance of judicial deference and the ability of legislatures to assess the 
public purpose for using the takings power.74 The Court in Kelo agreed, 
                                                                                                                          

68 Kelo v. City of New London, 545 U.S. 469, 486–87 (2005). 
69 A quick response is needed to Horton and Levesque’s contention that pre-Berman Supreme 

Court precedent affirms the correctness of Kelo. They state that “condemning land for economic 
development was well established in the nineteenth century,” citing the use of condemnation to build 
mills. Horton & Levesque, supra note 5, at 1415. But mills could only be built in specific locales and 
were regulated in ways similar to common carriers. E.g., Head v. Amoskeag Mfg. Co., 113 U.S. 9, 19 
(1885). The building of mills was therefore considered a literal public use. Id. Courts in the nineteenth 
century still followed the general rule, enforced at that time as a matter of due process, that “[t]he 
taking by a State of the private property of one person or corporation, without the owner’s consent, for 
the private use of another” is unconstitutional. Missouri Pac. Ry. Co. v. Nebraska, 164 U.S. 403, 417 
(1896) (emphasis added). 

70 Horton & Levesque, supra note 5, at 1416. 
71 See Berman v. Parker, 348 U.S. 26, 35 (1954) (“It is not for the courts to oversee the choice of 

the boundary line nor to sit in review on the size of a particular project area.”). 
72 See CLARK M. NEILY III, TERMS OF ENGAGEMENT: HOW OUR COURTS SHOULD ENFORCE THE 

CONSTITUTION’S PROMISE OF LIMITED GOVERNMENT 56–57, 129–30 (2013). 
73 Cf. FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 315 (1993) (“[A] legislative choice is not 

subject to courtroom fact-finding and may be based on rational speculation unsupported by evidence or 
empirical data.”). 

74 See Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229 244 (1984) (“Judicial deference is required 
because, in our system of government, legislatures are better able to assess what public purposes should 
be advanced by an exercise of the taking power.”). 
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refusing “intrusive scrutiny in favor of affording legislatures broad 
latitude.”75 Such pronouncements are not directly related to the legal issue 
of whether economic development is a public use under the Fifth 
Amendment. But we note our fervent disagreement with this philosophy of 
extreme deference. Judges should actually engage with facts of the cases 
before them. And the government should never get a free pass to avoid 
justifying its encroachment on any constitutional right. 

B.  Federalism 

Horton and Levesque then turn to praise the supposedly federalist 
character of the Kelo decision. Kelo, they suggest, paved the way for state-
level experimentation in condemnation law. Because Kelo refused to 
strengthen national limits on eminent domain use, states can now set their 
own eminent domain protections. 

Their reasoning completely ignores the purpose of the Fourteenth 
Amendment. The Fourteenth Amendment fundamentally altered the 
relationship of the states to the federal government. The Amendment 
prevents states from violating the fundamental individual rights protected 
by the federal Constitution. It would seem absurd to us today to say that 
federalism works because some states enacted black codes or Jim Crow 
laws and others didn’t. Likewise, we don’t allow some states to violate the 
First Amendment’s protections for freedom of speech or religion. 
Whatever may be the virtues of federalism as a policy, the protection of 
constitutional rights should not be left to the caprice of state legislatures or 
local councils. 

Federalism is especially inappropriate in the eminent domain context. 
Federalism works, in part, because “voting with one’s feet” is so 
effective.76 If a state enacts poor business regulations, businesses will 
leave. High property taxes or poor schools may result in emigration. But 
the Constitution’s limitation on takings is supposed to prevent government 
from forcibly uprooting citizens. “Just move if you don’t like it” provides 
no comfort to one who is fighting for the right to not move. 

Putting aside the nonsense of telling property owners to abandon their 
property to enforce their property rights, Professor Ilya Somin argues that, 
realistically, exit is not an effective tool against eminent domain abuse.77 
Jurisdictions often use eminent domain against the poor and politically 

                                                                                                                          
75 Kelo v. City of New London, 545 U.S. 469, 483 (2005). 
76 See generally Ilya Somin, Foot Voting, Federalism, and Political Freedom, in NOMOS LV: 

FEDERALISM AND SUBSIDIARITY 83–109 (Jacob T. Levy & James E. Fleming eds., 2014) (detailing the 
advantages and limitations of “foot voting” and how it can be used as an effective measure in 
enhancing political freedom). 

77 See ILYA SOMIN, THE GRASPING HAND: KELO V. CITY OF NEW LONDON & THE LIMITS OF 
EMINENT DOMAIN 222–23 (2015) (explaining the limitations of exit as a way to fight eminent domain). 
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vulnerable. Uprooting these groups will not greatly disturb the 
jurisdiction’s tax base or political capital.78 Hence, even if these groups 
could leave the jurisdiction, the remaining population and government will 
not be much affected by their absence. 

It’s true that the overwhelming majority of states reacted against Kelo. 
As of 2015, forty-four states passed legislative or constitutional reforms, 
seven of which were strengthened by later state court interpretations; and 
courts in three other states have strengthened legal protections against 
takings.79 Thus, a total of forty-seven states improved their takings laws 
after Kelo. 

Though such reforms seemingly vindicate federalism, the many 
reforms widely vary between states.80 In contrast, the United States 
Constitution, through the Fourteenth Amendment, sets a baseline for 
property rights protections: no state may ignore the constitutional 
minimum.81 Kelo, regrettably, allows states to develop whatever floor of 
protection (or non-protection) of property rights they would like. 

C.  Compensation 

“At least Kelo requires just compensation.”82 So argue Horton and 
Levesque. They would prefer that governments take property, and pay for 
it, instead of severely encumbering it with regulation. There are two issues 
here. One is descriptive: Does current law sufficiently protect property 
rights against regulations that effectively take property without formal 
condemnation? The other is normative: Does compensation alone justify 
takings? 

1.  Limits on Regulatory Takings 

We agree completely with the notion that property regulation should 
be limited, so as to not allow governments to effect takings by other 
means. Property rights must be protected, stable, and predictable in order 
for an economy to flourish.83 Leaving property rights vulnerable to the 

                                                                                                                          
78 Id. at 224. 
79 Dana Berliner, Looking Back Ten Years After Kelo, 125 YALE L.J. F. 82, 84, 88 (July 7, 2015), 

www.yalelawjournal.org/forum/looking-back-ten-years-after-kelo [https://perma.cc/9X45-YPLJ]. 
80 See generally SOMIN, supra note 77, at 165–80 (discussing reasons for the ineffectiveness of 

many post-Kelo political reforms). 
81 See U.S. CONST. amend. XIV (stating that no state shall “deprive any person of . . . property, 

without due process of law”). 
82 Horton & Levesque, supra note 5, at 1425. 
83 See Peter J. Boettke et al., Land Grab: Takings, the Market Process, and Regime Uncertainty, 

in PROPERTY RIGHTS, supra note 32, at 173, 182 (discussing how poorly defined and enforced property 
rights in poorer countries leads to uncertainty and drives productive activities underground (citing 
HERNANDO DE SOTO, THE MYSTERY OF CAPITAL: WHY CAPITALISM TRIUMPHS IN THE WEST AND 
FAILS EVERYWHERE ELSE 166–67 (2000))). 
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whim of democratic legislatures and unelected bureaucrats endangers 
institutional stability and predictability. 

That said, Horton and Levesque too quickly dismiss the law’s current 
protections against tyranny by regulation. They cite Lingle v. Chevron for 
the proposition that property regulations do not need to advance legitimate 
government interests.84 But Lingle only said that the issue of whether the 
government has a legitimate interest is relevant to due process analysis, not 
Fifth Amendment analysis. The legitimate government interest requirement 
still stands. Any regulation that does not advance a legitimate government 
interest is unconstitutional: “[I]f a government action is found to be 
impermissible—for instance because it . . . is so arbitrary as to violate due 
process—that is the end of the inquiry. No amount of compensation can 
authorize such action.”85 

Although governments have wide latitude to regulate property, 
regulatory-takings law is not a complete free pass to take by regulation. It 
is arguably no more forgiving than Kelo’s expansionary language. Under 
the Fifth Amendment, the government may take property, but must 
compensate its owner when it physically occupies a part of one’s property, 
no matter how small,86 and when it deprives a property owner of all 
economic uses of that property.87 The government might need to 
compensate an owner for public easements required by land-use permits.88 
And the Supreme Court has developed a multi-factor analysis for 
regulations that do not fall within these categories.89 These doctrines are 
weak and should certainly be strengthened. We believe that compensation 
should be due in many cases where government regulates a property so 
much that the owner may no longer make lawful, productive use of it. 
Nevertheless, strengthening protections against eminent domain abuse will 
not permit governments to go on a regulation spree.  

2.  Compensation Alone Does Not, and Cannot, Justify Takings 

The compensation requirement for regulatory takings doesn’t mean 

                                                                                                                          
84 544 U.S. 528, 532 (2004). 
85 Id. at 543. 
86 See, e.g., Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 436 (1982) (finding 

that a minimally invasive “cable installation . . . constitute[d] a taking” because “[t]he installation 
involved a direct physical attachment of plates, boxes, wires, bolts, and screws to the building, 
completely occupying space immediately above and upon the roof and along the building’s exterior 
wall”). 

87 See, e.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1019 (1992) (compensating 
the petitioner for a taking through a state statute). 

88 See, e.g., Dolan v. City of Tigard, 512 U.S. 374, 391 (1994) (requiring a town to show a “rough 
proportionality” between the nature and extent of the impact on the people whose land is being used). 

89 See, e.g., Palazzolo v. Rhode Island, 533 U.S. 606, 617 (2001) (holding that a taking may still 
occur, even if land does not lose all economic benefit (citing Penn. Cent. Transp. Co. v. City of New 
York, 438 U.S. 104, 124 (1978))). 
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that all takings are permissible, so long as the owners are compensated. 
Horton and Levesque’s argument implies that compensation can justify 
takings. But that is legally, morally, and economically incorrect. 

Legally speaking, compensation does not justify a taking. A court’s 
inquiry into the adequacy of compensation “is logically prior to and 
distinct from the question whether a regulation effects a taking, for the 
Takings Clause presupposes that the government has acted in pursuit of a 
valid public purpose.”90 The government may pay, or even overpay, 
compensation for a taking. Yet such a taking can remain unconstitutional, 
if it is for a private purpose.91 

The notion that compensation does not justify a private-use taking 
tracks our everyday moral understandings. If we were to get an official 
assessment for the value of someone’s Porsche, leave that amount of 
money at the owner’s door, then drive off with the car, simply because we 
wanted to experience that famed German engineering, there is no question 
that the Porsche’s owner would protest and society would object. That 
holds true even if we were government officials. But when the government 
takes land to build a highway, we are simply concerned with whether there 
was compensation. Our intuitive view of the matter is that the government 
official’s taking a car for a joyride is theft, but that the government’s taking 
land for a highway is a constitutionally permissible power. Thus, our moral 
view of the incident depends on whether the taking was for a private use or 
public use. Compensation is irrelevant. 

 As a matter of sound economics, we know that compensation cannot 
justify takings. This is because no one can ever fully compensate a taking 
qua taking. As soon as the property is taken, instead of exchanged, there is 
value lost. That value may reside completely in the mind of the property 
owner, but that’s true of all economic value. Economic value is 
subjective.92 The use of money in an exchange may help us see the relative 
worth that a property owner places on the property (that she sold for a 
certain amount suggests that she values that amount of money more than 
the property). But that does not mean that there is an objective, numerical 
value assigned to the property. Susette Kelo’s home was her first, which 
made it incredibly valuable for her.93 Conversely, the Dery property had 

                                                                                                                          
90 Lingle v. Chevron U.S.A., 544 U.S. 528, 543 (2005). 
91 See Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229, 241 (1984) (“[T]he Court’s cases have 

repeatedly stated that ‘one person’s property may not be taken for the benefit of another private person 
without a justifying public purpose, even though compensation be paid.’” (quoting Thompson v. 
Consolidated Gas Corp., 300 U.S. 55, 80 (1937)); Warren v. City of Athens, 411 F.3d 697, 705 (6th 
Cir. 2005) (“Private use takings do not involve claims for compensation, as they are unconstitutional 
regardless of whether just compensation is paid.” (internal quotation marks omitted)). 

92 CARL MENGER, PRINCIPLES OF ECONOMICS 120–21 (James Dingwall & Bert F. Hoselitz trans., 
Ludwig von Mises Institute 2007) (1976). 

93 Kelo v. City of New London, 545 U.S. 469, 475 (2005). 
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been owned by the family for generations, which made it very valuable to 
them for historical reasons.94 Thus, the money paid after the government 
condemns a home does not pay the value that an owner would accept; it 
pays a “fair market value.”95 This value is often much less than what that 
owner would sell for.96 

D.  Democracy 

Lastly, Horton and Levesque contend that local government officials, 
not courts,97 are best situated to determine whether property should be 
condemned and developed. They argue that democratic institutions will 
serve as a check against unpopular takings.98 The role of courts should be 
reserved, they say, to preventing the targeting of unpopular minorities or 
illicit favoritism.99 

Here again Horton and Levesque arrive at a bit of truth but overlook 
the larger picture. Courts should protect unpopular minorities. It is 
precisely this function that makes courts anti-majoritarian; courts are 
checks against democratic tyranny. But local governments are not immune 
to tyrannical majorities. James Madison argued in the Federalist Papers 
that, in a tiny state cut off from the rest of the country, popular government 
would render individual rights insecure against “factious majorities.”100 Is 
any minority less popular than the lonely property owner whose very home 
is to be taken by the local ruling majority? 
                                                                                                                          

94 See id. at 494 (O’Connor, J., dissenting) (“Wilhelmina Dery[’s] . . . house . . . has been in her 
family for over 100 years. She was born in the house in 1918; her husband . . . moved into the house 
when they married in 1946. Their son lives next door . . . .”). 

95 United States ex rel. Tenn. Valley Auth. v. Powelson, 319 U.S. 266, 285 (1943) (“But the Fifth 
Amendment allows the owner only the fair market value of his property; it does not guarantee him a 
return of his investment.”). 

96 See Wallace Kaufman, How Fair Is Market Value? An Appraiser’s Report of Temptations, 
Deficiencies, and Distortions in the Condemnation Process, in PROPERTY RIGHTS, supra note 32, at 
79–80, 83, 86 (providing examples to justify the “most common grievance for most property owners” 
in a takings case—that they “cannot receive a dime’s worth of compensation for the many very real 
values inherent in their properties” such as “historical value, aesthetic value, psychological value, 
environmental value, hobby value, religious value, and family value”). Indeed, developers and private 
companies might rely on the government condemnation process precisely to get this lower price, even 
if they could afford to pay what the homeowner would have asked. Condemnation for private 
development can thus easily become another form of corporate welfare. 

97 Although they focus on federal courts, we note that state courts also have jurisdiction to hear 
takings claims. Indeed in most cases the procedural posture will be like Kelo’s, where the property 
owners raise their claims in state court. This is because procedure normally requires that property 
owners defend their property through a state court proceeding. So even if Kelo had come out on the 
side of property owners, a vast majority of condemnation cases would still occur in state, not federal, 
courts, with property owners raising defenses under both the U.S. and state constitutions. 

98 Horton & Levesque, supra note 5, at 1425. 
99 Id. 
100 THE FEDERALIST NO. 51, at 271 (James Madison) (George W. Carey & James McClellan eds., 

Gideon 2001). 
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Without courts, will the democratic process sufficiently rein-in 
tyrannical local governments? Probably not, for three reasons. First, if a 
person’s home is taken and she must move outside the local jurisdiction in 
which her home was located, she may no longer be able to vote in that 
jurisdiction. Being forced to move might also remove her political power 
to hold local politicians accountable. Second, because many politicians 
leave office before the effects of their property-rights abuses are known, 
they are less likely to be held politically accountable for long-term 
failures.101 And third, the average voter does not have a large incentive to 
stay abreast of political issues.102 Developers do. The benefits of 
development, if any, are dispersed among the entire population over a 
period of time, in the form of increased tax revenue and perhaps a more 
vibrant local economy. Although some citizens may fear for their home’s 
security, many will simply take their chances, betting that the government 
will not choose their home or business for condemnation. Meanwhile, 
private developers and politicians stand to directly gain from development 
plans. Without a day in court, those whose homes have been condemned 
will have nearly no power to check a tyrannical local government. 

IV.  CONCLUSION 

Horton and Levesque wonder why we Kelo antagonists want to draw a 
bright line around economic development takings: surely determining 
“public use” is complex and requires a nuanced, balanced analysis. The 
Supreme Court even noted that it saw no principled distinction between 
taking for blight and takings for development.103  

To the contrary, we think there is a bright-line distinction. We don’t 
agree that the blight prevention upheld in Berman is actually a permissible 
public use under the Constitution. But at the very least the government in 
such cases is arguably acting with the intent to directly prevent harm. 
Taking private property to remedy public harms caused by that property is 
one thing. Taking property just to place a bet on increased tax revenues and 
economic welfare is another. That line makes all the difference. Is the 
government ostensibly helping the public by preventing harm, or is it 
engaging in the financial speculation best left to markets?  

True, a community might be made richer in the long run via 
development (though doing this through takings is questionable, if you 
remember to calculate the value lost by the current owners). But the key 
word is “might.” Such speculative development is not the province of 

                                                                                                                          
101 See SOMIN, supra note 77, at 224 (calling this issue a “time horizon” problem).  
102 See id. at 165–66 (using the term “rationally ignorant” to describe the reasonable disinterest in 

local politics).  
103 Kelo v. City of New London, 545 U.S. 469, 484 (2005). 
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government. Government must protect our rights, not play the role of 
financial speculator (with public monies on the line, no less). 

We agree with Horton and Levesque that all takings can be abused, 
even takings for public use. But our view diverges with theirs when 
discussing how courts should scrutinize such takings. We believe that the 
use of eminent domain for constitutionally acceptable public uses (like 
public roads, public buildings, public parks, and easements for public 
utilities and other common carriers) should be cabined by the doctrine of 
necessity. Courts should review those takings to determine if they are truly 
necessary to accomplish a public use. And those condemnations should 
only be used for projects that present immediate public uses, not indirect, 
speculative gains. 

When someone is extremely confident in a conclusion, they often say 
that they’d bet their house on it. Under Kelo, the government can bet other 
people’s homes on its speculative conclusions. That’s unjust and, in our 
view, unconstitutional. 



 

  




