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Salman: The Court Takes a Left-Hand Turn 

 

ELLEN S. PODGOR 

The Supreme Court’s opinion in Salman v. United States, charts a 

new course for the Supreme Court. Past statutory interpretations of 

criminal statutes insisted on 1) a clear mens rea, 2) a strict statutory 

interpretation, and 3) that ambiguity be resolved with lenity.  In Salman, 

the Supreme Court shifts this approach and sets the Court in a new 

direction, one that may implicate the importance of deterrence in 

eradicating white-collar criminality.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Salman: The Court Takes a Left-Hand Turn 

ELLEN S. PODGOR* 

The Supreme Court has traditionally treated white-collar crime 

cases differently from those involving street crime—especially drug 

related street crime.1 As noted by Professor Kelly Strader, “in a 

substantial number of the Court’s leading white-collar criminal 

cases, ranging from securities fraud to political corruption cases, the 

‘liberal’ justices have voted to affirm convictions, and the 

‘conservative’ justices to reverse them.”2 Irrespective of whether one 

attributes this to judicial politics, three historical observations are 

apparent when one studies white-collar jurisprudence. Supreme 

Court opinions interpreting white-collar statutes routinely insist on: 

1) a clear mens rea, 2) a strict statutory interpretation, and 3) that 

ambiguity be resolved with lenity. This Essay highlights the Court’s 

recent decision in Salman v. United States,3 an opinion that bypasses 

these three principles of statutory construction endemic to white-

collar crimes, and takes the Court in a new direction.     

The first principle of statutory interpretation concerning white-

collar crimes is that because the conduct encompassed by the 

language of these statutes can be complicated, the Court will 

sometimes insist on clear jury instructions and require proof of the 

accused’s knowledge of the illegality of the conduct as a prerequisite 

to affirming a conviction. Although the maxim “ignorance of the law 

                                                                                                                          
* Gary R. Trombley Family White-Collar Research Professor and Professor of 

Law, Stetson University College of Law.  The author thanks the AALS Salman v. 

United States and the Future of Insider Trading Law discussion group members 

for their feedback on an earlier draft of this paper. 
1 See Kelly Strader, The Judicial Politics of White Collar Crime, 50 HASTINGS 

L.J. 1199 (1999).  
2 Id. at 1202.  
3 137 S. Ct. 420 (2016). 
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is no excuse” is commonly accepted in street crime cases,4 the 

complexity of white-collar crimes has traditionally called for closer 

scrutiny of whether the accused understood that the conduct crossed 

the line from legality to illegality. The Court’s reversal and remand 

of the defendant airline pilot’s conviction in the white-collar tax case 

of Cheek v. United States5 emphasized the need for the government 

to prove “willfulness,” which required that the Government prove 

that “the law imposed a duty on the defendant, that the defendant 

knew of this duty, and that he voluntarily and intentionally violated 

that duty.”6 So, too, in the money laundering case of Ratzlaf v. 

United States,7 the Court required clear jury instructions for a statute 

involving structuring to avoid the filing of a currency transaction 

report. In this complicated matter, knowledge of the criminality 

could not be assumed as the conduct was not “inevitably nefarious.”8 

A strict mens rea assured that in a complex white-collar case, the 

accused would not be subjected to severe criminal penalties without 

a jury first confirming that he or she understood that the conduct was 

illegal and deliberately acted knowing of this illegality.  

Thus, in complex white-collar cases, such as tax and structuring 

cases, the Court “carve[s] out” an exception to the traditional rule of 

disregarding claims of ignorance of the law.9 This principle is in 

keeping with how securities related matters are interpreted as the “no 

knowledge” proviso, although extremely limited, serves as a unique 

barrier to imposing a jail sentence when a securities regulation is not 

known by the one who fails to abide by the rule.10   

A second principle used in interpreting white-collar offenses is 

the requirement for strict construction. History provides many 

examples of the Court strictly interpreting white-collar statutes. For 

example, in Yates v. United States,11 the Court was unwilling to 

                                                                                                                          
4 See Bryan v. United States, 524 U.S. 184, 196 (1998) (finding there is no 

exception to this maxim for a violation of 18 U.S.C. § 924(a)(1)(D), dealing in 

unlicensed firearms). 
5 498 U.S. 192 (1991). 
6 Id. at 201.  
7 510 U.S. 135 (1994). 
8 Id. at 144. 
9 Cheek, 498 U.S. at 200. 
10 See ELLEN S. PODGOR, PETER J. HENNING, JEROLD H. ISRAEL, NANCY J. 

KING, WHITE COLLAR CRIME 109–10 (2013) (discussing the limits of § 32(a)). 
11 135 S. Ct. 1074 (2015). 
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allow the Sarbanes Oxley Act’s obstruction of justice statute, 18 

U.S.C. §1519, to include throwing fish overboard that had been 

ordered to be brought back to shore.12 The Court rejected the 

statute’s use of the term “tangible object” as including grouper fish 

as the statute was enacted to curtail fraud in financial 

recordkeeping.13 

Likewise, in McDonnell v. United States,14 the Court reversed 

former Virginia Governor Robert McDonnell’s convictions, holding 

that setting up a meeting or hosting an event was not enough to meet 

the “official act” requirement in the bribery statute.15 The McDonnell 

Court recognized the “distasteful” nature of its opinion, a case that 

involved “tawdry tales of Ferraris, Rolexes, and ball gowns.”16 But 

in this unanimous decision, the Court also noted the importance of 

“the broader legal implications of the Government’s boundless 

interpretation of the federal bribery statute.”17 It was not that the 

Court was excusing all instances of public corruption. Rather, in 

keeping with strictly construing white-collar statutes, it was 

important to have “[a] more limited interpretation of the term 

‘official act.’”18 That interpretation, the Court noted, left “ample 

room for prosecuting corruption, while comporting with the text of 

the statute and the precedent of [the] Court.”19 

A third principle common in interpreting white-collar criminal 

statutes is the use of the rule of lenity. The rule of lenity provides 

that “when [a] choice has to be made between two readings of what 

conduct Congress has made a crime, it is appropriate, before we 

choose the harsher alternative, to require that Congress should have 

spoken in language that is clear and definite.”20 The “principle is 

founded on two policies,” providing “fair warning” of what is 

criminal, and not punishing individuals absent a clear statement of 

                                                                                                                          
12 Id. at 1088.  
13 Id.  
14 136 S. Ct. 2355 (2016). 
15 Id. at 2375. 
16 Id. 
17 Id. 
18 Id. 
19 Id. 
20 U.S. v. Bass, 404 U.S. 336, 347–48 (1971) (citing U.S. v. Universal C.I.T. 

Credit Corp., 344 U.S. 218, 221–22 (1952)). 
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what constitutes criminality.21 Courts, in using the rule of lenity, 

have stated that “where there is ambiguity in a criminal statute, 

doubts are resolved in favor of the defendant.”22  

Although this criminal law principle applies to both white-collar 

and street-crime cases, its use in the white-collar realm is significant 

as, unlike murder, rape, robbery or theft, white-collar crimes are not 

typically common law offenses that are well-known by the public.  

For example, in United States v. Santos,23 the Court turns to the rule 

of lenity because of an ambiguity in the money laundering statute.24  

Likewise, in Cleveland v. United States25 the Court uses lenity to 

resolve an ambiguity in the mail fraud statute, finding that regulatory 

licenses are not property sufficient to meet the “money or property” 

requirement of the statute.26 Even when the Court rejects a 

vagueness or lenity argument, the Court may be quick to narrow the 

statute as it did in Skilling v. United States.27 In Skilling, the Court 

limited the honest services mail fraud statute, 18 U.S.C. § 1346, to 

“bribery and kickback schemes.”28 

Salman v. United States29 marks a shift in Supreme Court 

jurisprudence on these three historical statutory interpretation 

observations. Although the case itself is nondescript and simplistic, 

it embodies a seismic jurisprudential turn for the Court.  

Understandably, some will claim that Salman, an insider trading 

case, merely reiterates the longstanding rule from Dirks v. SEC.30 In 

                                                                                                                          
21

 Id. 
22 Id.; see also Rewis v. U.S., 401 U.S. 808, 812 (1971) (“[A]mbiguity 

concerning the ambit of criminal statutes should be resolved in favor of 

lenity….).”  
23 553 U.S. 507 (2008). 
24 See id. at 514 (“From the face of the statute, there is no more reason to think 

that ‘proceeds’ means ‘receipts’ than there is to think that ‘proceeds’ means 

‘profits.’ Under a long line of our decisions, the tie must go to the defendant.”). 
25 531 U.S. 12 (2000). 
26 Id. See also 18 U.S.C. § 1341 (2012) (the mail fraud statute at issue in 

Cleveland v. United States). 
27 561 U.S. 358 (2010).   
28 Id. at 368. Justice Scalia’s concurrence would have reversed the conviction 

“on the basis that § 1346 provides no ‘ascertainable standard’ for the conduct it 

condemns.” Id. at 424. 
29 137 S. Ct. 420 (2016).  
30 463 U.S. 646, 664–67 (1983) (finding no actionable violation under the 

insider-trading and tipping rules set by the Court). 
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Salman, the Court states that “Dirks makes clear that a tipper 

breaches a fiduciary duty by making a gift of confidential 

information to ‘a trading relative,’ and that rule is sufficient to 

resolve the case at hand.”31 Others may note that the Court sidesteps 

defense arguments related to the “money or property” requirements 

found in other fraud offenses, like mail and wire fraud.32   

But the Court’s decision in Salman makes it clear that the jury 

instruction was proper and that the evidence was sufficient to affirm 

the conviction. The Court states that “Salman’s conduct is in the 

heartland of Dirks’s rule concerning gifts.”33 Despite the Court’s 

pronouncement that it “will not always be easy for courts” to 

determine “whether an insider personally benefits from a particular 

disclosure,” the unanimous decision of the Court was unwilling to 

tackle that question because this case was within Dirks’s terrain.34 

In the twelve-page opinion authored by Justice Alito, the Court 

bypasses the above-stated three important principles of white-collar 

jurisprudence that provide for strict interpretation of white-collar 

statutes. The Court states that certiorari was granted “to resolve the 

tension between the Second Circuit’s Newman35 decision and the 

Ninth Circuit’s decision in this case.”36 But then the Salman Court 

limits its opinion to a narrow set of facts and offers minimal 

guidance for the legal minds trying to determine the contours of 

illegal insider trading.37 Unlike the Second Circuit Newman decision 

                                                                                                                          
31 Salman, 137 S. Ct. at 427.  
32 Id. at 428. See generally William K.S. Wang, Application of the Federal 

Mail and Wire Fraud Statutes to Criminal Liability for Stock Market Insider 

Trading and Tipping, 70 U. MIAMI L. REV. 220, 297–99 (2015) (concluding that 

courts have failed to explore the elements of liability for stock market insider-

trading that may be different from those under mail and wire fraud).  
33 Salman, 137 S. Ct. at 429.  
34 Id. (internal quotations omitted). 
35 United States v. Newman, 773 F.3d 438 (2014), cert. denied, 136 S. Ct. 242 

(2015). In Newman, the Second Circuit provided a discussion of both insufficient 

evidence of the knowledge requirement and the failures of the jury instruction 

used in the case. Id. at 445, 455.  
36 Salman, 137 S. Ct. at 425.   
37 See, e.g., Michael Guttentag, Salman Insider-Trading Case a Hallow Win 

for Prosecutors, THE CLS BLUE SKY BLOG (Dec. 14, 2016), 

http://clsbluesky.law.columbia.edu/2016/12/14/salman-insider-trading-case-a-

hollow-win-for-prosecutors/ [https://perma.cc/5GKK-MVVG] (noting how the 

Court avoids addressing issues related to insider-trading law more generally); 

Donna M. Nagy, Salman v. United States: Insider Trading’s Tipping Point?, 69 
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and many other white-collar Supreme Court cases of recent vintage, 

the Salman Court was unwilling to recognize the importance of 

providing clear guidance when examining white-collar conduct.  

Salman’s departure from the historical white-collar statutory 

interpretation jurisprudence may be a prelude to the Court’s new 

approach in white-collar cases. More recently in Shaw v. United 

States,38 the Court, again in a unanimous opinion, rejected the use of 

the rule of lenity in interpreting the bank fraud statute, 18 U.S.C. § 

1344(1).39 The Court returned the case to the Ninth Circuit to 

determine whether the jury instruction was lawful and not harmless 

error, a determination that required a finding “that the scheme must 

be one to deceive the bank and deprive it of something of value.”40 

The Court’s failure to adhere to strict construction in interpreting the 

bank fraud statute marks yet another step away from prior white-

collar Supreme Court jurisprudence.  

Deterrence in the white-collar realm is best achieved when 

individuals know the line between legality and criminality. 

Adherence to principles of a strong mens rea, strict statutory 

construction, and use of the rule of lenity when a statute lacks 

clarity, assures that there is a clear divide between legality and 

criminality, especially in business related cases. It remains to be seen 

whether the Salman Court’s left hand turn in white-collar 

jurisprudence will provide better success in eradicating white-collar 

criminality. But, for now, it is clear that the Court has changed its 

direction and observance to historical principles when interpreting 

white-collar crime. 

                                                                                                                          
STAN. L. REV. ONLINE 28, 35 (2016), 

https://www.stanfordlawreview.org/online/salman-v-united-states-insider-

tradings-tipping-point/ [https://perma.cc/JE35-FP6T] (showing a desire for the 

Salman Court to “reconceptualize insider trading law more generally.”); Jill E. 

Fisch, Family Ties: Salman and the Scope of Insider Trading, 69 STAN. L. REV. 

ONLINE 46, 48 (2016), https://www.stanfordlawreview.org/online/family-ties/ 

[https://perma.cc/3FVJ-YQLL].  
38 137 S. Ct. 462 (2016).  
39 Id. at 465–466. 
40 Id. at 469. 
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Polyamory, Offense, and Obergefell  

  
TIMOTHY R. HOLBROOK 

 

In his dissent in Obergefell v. Hodges, Justice Thomas suggested that 

comparisons between same-sex marriage and interracial marriage bans 

are “offensive and inaccurate.” The language of offense is striking, 

particularly given Justice Thomas’s otherwise respectful tone in other 

cases involving the rights of gay, lesbian, bisexual, transgender and queer 

(LGBTQ) people.  It also provides an interesting juxtaposition to the Chief 

Justice’s dissent, which compares same-sex marriage to plural marriage.  

This essay explores this rhetoric of offense and suggests that these various 

comparisons are the result of traditional legal argumentation.  Thus, the 

LGBTQ community should not take offense at comparisons to plural 

marriage.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Polyamory, Offense, and Obergefell  

 
TIMOTHY R. HOLBROOK* 

 

INTRODUCTION 

 

The decision in Obergefell v. Hodges1 contains volumes of lofty 

rhetoric on both sides of the decision. The majority decision 

valorizes the importance of marriage in our society,2 whereas Justice 

Scalia’s dissent warns of the “Court’s threat to American 

democracy.”3 He even specifically calls out the majority for its use 

of over-the-top language.4 Justice Scalia wisely carved out a “dissent 

exception” of sorts for his at times sharp remarks,5 while going on to 

note that he would rather “hide [his] head in a bag” than join an 

opinion with the “mystical aphorisms of the fortune cookie.”6 The 

reader can readily see the back-and-forth between the majority and 

dissenters, with Justice Kennedy attempting to subtly address the 

                                                                                                                          
* Professor of Law, Emory University School of Law. Professor Holbrook’s 

public scholarship on LGBTQ equality and same-sex marriage has appeared in a 

variety of venues, including CNN, the Atlanta-Journal Constitution, Huffington 

Post, and Talking Points Memo. He was co-counsel for amici briefs in both 

Hollingsworth v. Perry and Obergefell v. Hodges on behalf of former NFL players 

Chris Kluwe, Brendon Ayanbadejo, and Scott Fujita.  
1 135 S. Ct. 2584 (2015). 
2 Id. at 2593–94 (“From their beginning to their most recent page, the annals 

of human history reveal the transcendent importance of marriage. The lifelong 

union of a man and a woman always has promised nobility and dignity to all 

persons, without regard to their station in life . . . . Rising from the most basic 

human needs, marriage is essential to our most profound hopes and aspirations.”).  
3 Id. at 2626 (Scalia, J., dissenting).  
4 See id. at 2628 (noting majority’s “straining-to-be-memorable passages”).   
5 See id. at 2630 (“The opinion is couched in a style that is as pretentious as its 

content is egotistic. It is one thing for separate concurring or dissenting opinions to 

contain extravagances, even silly extravagances, of thought and expression; it is 

something else for the official opinion of the Court to do so.”).  
6 Id. at 2630 n.22.  
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dissenters’ concerns,7 and even some apparent discord among the 

dissenters.8   

But the turn of phrase that leaps from the pages, to me, has 

garnered little attention. In footnote five of his dissent, Justice 

Thomas stated that “[t]he suggestion of petitioners and their amici 

that anti-miscegenation laws are akin to laws defining marriage as 

between one man and one woman is both offensive and inaccurate.”9 

The use of the term “offensive” is rather striking. Justice Thomas’s 

word choice is even more surprising given his more measured 

language in a previous case involving the rights of lesbian, gay, 

bisexual, transgender, and queer (LGBTQ) people. 

This Essay distills this rhetoric of “offense,” noting that 

arguments are to be expected and, thus, should not be viewed as 

“offensive.” It also explores the ironic juxtaposition of Justice 

Thomas’s use of the term “offensive” with the Chief Justice’s 

comparison of same-sex marriage to plural marriage. Should the 

LGBTQ community find such a comparison “offensive”? In my 

view, the answer is they should not, because the comparison is one 

of legal argumentation and not a statement of normative or moral 

equivalency.  

 

 

 

 

 

 

                                                                                                                          
7 Compare id. at 2602 (“Many who deem same-sex marriage to be wrong 

reach that conclusion based on decent and honorable religious or philosophical 

premises, and neither they nor their beliefs are disparaged here.”) with id. at 2642–

43 (Alito, J., dissenting) (“I assume that those who cling to old beliefs will be able 

to whisper their thoughts in the recesses of their homes, but if they repeat those 

views in public, they will risk being labeled as bigots and treated as such by 

governments, employers, and schools.”).   
8 See id. at 2624 (Roberts, C.J., dissenting) (discussing “fair and honest” 

debate about this issue, including voters “carefully considering same-sex 

marriage” and politicians “similarly reexamining their positions”); id. at 2627 

(Scalia, J., dissenting) (“Until the courts put a stop to it, public debate over same-

sex marriage displayed American democracy at its best. Individuals on both sides 

of the issue passionately, but respectfully, attempted to persuade their fellow 

citizens to accept their views.”).   
9 Id. at 2636 n.5 (Thomas, J., dissenting) (emphasis added).   
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THE RHETORIC OF OFFENSE 

  

Justice Thomas’s statement that arguments comparing 

antimiscegenation laws to same sex marriage bans as “offensive and 

inaccurate” merits further exploration.10 The use of the term is quite 

conspicuous, resulting in his argument taking a rather harsh 

normative dimension. It isn’t that use of legal precedent on 

antimiscegenation laws is simply inapposite or unpersuasive in his 

view. Instead, it somehow transgresses what should be viewed as 

appropriate.   

Justice Thomas follows this statement with some elaboration. He 

noted that the antimiscegenation laws had their roots in slavery and 

White Supremacy:  

  

For instance, Maryland’s 1664 law prohibiting 

marriages between “ ‘freeborne English women’ ” 

and “ ‘Negro Sla[v]es’ ” was passed as part of the 

very act that authorized lifelong slavery in the colony. 

Virginia’s antimiscegenation laws likewise were 

passed in a 1691 resolution entitled “An act for 

suppressing outlying Slaves.” Act of Apr. 1691, Ch. 

XVI, 3 Va. Stat. 86 (W. Hening ed. 1823) (reprint 

1969) (italics deleted). “It was not until the Civil War 

threw the future of slavery into doubt that lawyers, 

legislators, and judges began to develop the elaborate 

justifications that signified the emergence of 

miscegenation law and made restrictions on 

interracial marriage the foundation of post-Civil War 

white supremacy.”  

 

Laws defining marriage as between one man and one 

woman do not share this sordid history.11  

  

Justice Thomas is correct, of course, that the history of the 

LGBTQ civil rights does not share the ignominious legacy of slavery 

                                                                                                                          
10 Id. (Thomas, J., dissenting). 
11 Id. (Thomas, J., dissenting) (quoting PEGGY PASCOE, WHAT COMES 

NATURALLY: MISCEGENATION LAW AND THE MAKING OF RACE IN AMERICA 19–

20, 27–28 (2009)).  
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and White Supremacy, and LGBTQ advocates take pains to avoid 

suggesting that the struggle for racial equality is identical to that of 

our efforts to achieve equality. The LGBTQ community is quite 

aware that our history differs significantly from that of racial 

communities in the United States, particularly African-Americans. 

The legacies of slavery, Jim Crow, and internment camps are quite 

different. This is not to say that those of us who are LGBTQ have 

not experienced hardship, oppression, and violence.12 We have not 

been chattel nor moved into internment camps, however. But does 

that make the mere comparison of interracial and same-sex marriage 

bans “offensive”?  

Justice Thomas’s use of the term “offensive” is even more 

striking because it is a sharp departure from his more moderate 

language in previous LGBTQ cases. Although he dissented, he did 

not author a separate opinion in United States v. Windsor,13 where 

the Court found the Defense of Marriage Act unconstitutional,14 nor 

did he write separately in Hollingsworth v. Perry,15 where the Court 

dismissed the case for lack of standing and effectively restored 

marriage equality to California.16 Moreover, in Lawrence v. Texas, 

where the Court struck down anti-sodomy laws as unconstitutional, 

Justice Thomas used very measured reasoning in his dissent:  

  

I write separately to note that the law before the Court 

today “is . . . uncommonly silly.” Griswold v. 

Connecticut, 381 U.S. 479, 527 (1965) (Stewart, J., 

dissenting). If I were a member of the Texas 

Legislature, I would vote to repeal it. Punishing 

someone for expressing his sexual preference through 

noncommercial consensual conduct with another 

                                                                                                                          
12 In the modern era, there have been calls for “gay conversion therapy,” for 

the killing of gays to solve the HIV/AIDS problem, and for the legalization of the 

execution of LGBTQ persons in California. See, e.g., Tim Holbrook, Are Gay 

Marriage Opponents Being Bullied?, CNN (Apr. 26, 2015, 4:32 PM), 

http://www.cnn.com/2015/04/26/opinions/holbrook-marriage-equality/index.html 

[http://perma.cc/CG4S-HT7S].   
13 See generally 133 S. Ct. 2675 (2013). 
14 Id. at 2695–96.  
15 See generally 133 S. Ct. 2652 (2013). 
16 Id. at 2668.   

 

http://www.cnn.com/2015/04/26/opinions/holbrook-marriage-equality/index.html
http://www.cnn.com/2015/04/26/opinions/holbrook-marriage-equality/index.html
http://www.cnn.com/2015/04/26/opinions/holbrook-marriage-equality/index.html
http://www.cnn.com/2015/04/26/opinions/holbrook-marriage-equality/index.html
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adult does not appear to be a worthy way to expend 

valuable law enforcement resources. 

 

Notwithstanding this, I recognize that as a Member of 

this Court I am not empowered to help petitioners and 

others similarly situated. My duty, rather, is to 

“decide cases ‘agreeably to the Constitution and laws 

of the United States.’” And, just like Justice Stewart, 

I “can find [neither in the Bill of Rights nor any other 

part of the Constitution a] general right of privacy,” 

or as the Court terms it today, the “liberty of the 

person both in its spatial and more transcendent 

dimensions . . . .”17 

  

Moreover, Justice Scalia’s dissent in Lawrence v. Texas, joined 

by Justice Thomas, compared same-sex relationships and anti-

miscegenation laws,18 even though neither the majority nor Justice 

O’Connor’s concurrence made any reference to Loving v. Virginia, 

the unanimous Supreme Court decision that struck down bans on, 

and criminalization of, interracial marriages.19 Justice Scalia 

distinguished the issues in Loving from those in Lawrence, 

particularly, the use of heightened scrutiny in Loving given the 

“racially discriminatory purpose” of interracial marriage bans.20 The 

analogy to Loving in Lawrence was even more attenuated than in 

Obergefell, yet at no point did Justice Thomas or any other justice 

suggest the comparison was offensive. Instead, the dissent simply 

found Loving to be inapposite to the issue.21 

Does the comparison of same-sex marriage and interracial 

marriage bans issue merit the term “offensive”? Obergefell was 

about access to the institution by a previously excluded class of 

persons.22 Thus, it would seem quite apparent to argue that anti-

miscegenation laws are analogous to same-sex marriage bans. 

Analogous, however, not identical. As lawyers, we are taught to 

                                                                                                                          
17 Lawrence v. Texas, 539 U.S. 558, 605–06 (2003) (Thomas, J., dissenting) 

(citations omitted).  
18 Id. at 600 (Scalia, J., dissenting). 
19 Loving v. Virginia, 388 U.S. 1 (1967). 
20 Lawrence, 539 U.S. at 600 (Scalia, J., dissenting). 
21 Id. 
22 Obergefell, 135 S. Ct. at 2593–94. 
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reason by analogy, so it makes sense to turn to the earlier Supreme 

Court cases addressing access to marriage. This is what lawyers do. 

If precedent answers the question squarely, then there is no issue, 

unless someone is advocating for a change in that precedent. The 

issue in Obergefell was the availability of the legal institution of 

marriage to same-sex couples, a question the Supreme Court had not 

squarely addressed. As such, the lawyers had to argue by analogy. 

Naturally, advocates of marriage equality would turn to earlier 

decisions dealing with marriage to make their case. No one 

suggested that interracial marriage bans had the same genesis as 

same-sex marriage bans. Moreover, no one suggested that somehow 

prisoners or persons delinquent with child support and LGBT 

persons are identically situated. 

So, what is really going on here? Why the conspicuous use of the 

term “offensive”? The word choice seems to confirm that race is a 

particularly salient issue for Justice Thomas. Professor Noah 

Feldman asserts that Justice Thomas’s vote in Walker v. Texas 

Division, Sons of Confederate Veterans, Inc. to allow Texas to ban 

the Confederate battle flag on license plates23 is telling in this regard. 

Professor Feldman suggests that the reason for Justice Thomas’s 

vote “is almost certainly that he was repulsed by the image of the 

Confederate battle flag on the license plate of the formerly 

segregationist state.”24 Justice Thomas previously had noted that 

burning crosses should not be protected as free speech.25 Any 

comparison to this racial history is the “third rail” of legal 

argumentation—any comparisons are simply inappropriate.   

Racism and the legacy of slavery hits home for Justice Thomas, 

such that perhaps his offense is more understandable. And, of course, 

offense is subjective, and the Justice is entitled to that reaction. 

Nevertheless, given the nature of the issue—and indeed the Court’s 

ultimate reliance on marriage as a fundamental right and not on a 

                                                                                                                          
23 Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 135 S. Ct. 2239, 

2253 (2015).  
24 Noah Feldman, Thomas’s Vote Speaks Volumes in License Plate Case, 

BLOOMBERGVIEW (Jun. 18, 2015, 2:10 PM), 

http://www.bloombergview.com/articles/2015-06-18/thomas-s-vote-speaks-

volumes-in-license-plate-case [http://perma.cc/7NC6-BEKA].   
25 Virginia v. Black, 538 U.S. 343, 394–95 (2003) (Thomas, J., dissenting).   
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pure equal protection ruling26—it is unsurprising that advocates 

made the comparison. 

 

SHOULD THE LGBTQ COMMUNITY TAKE OFFENSE TO THE 

COMPARISON TO PLURAL MARRIAGE? 

  

Justice Thomas seemingly was not alone in his offense, however. 

In his dissent, Chief Justice Roberts conspicuously cited footnote 

five in Justice Thomas’ dissent.27 Of course, the citation may merely 

have been for the recitation of the history of anti-miscegenation 

laws, but it shows that the Chief Justice Roberts was aware of the 

use of the term “offensive.” This dynamic provides an interesting 

irony: Chief Justice Roberts seems unconcerned with whether his 

comparison of same-sex marriage to plural marriage should be 

offensive.   

Specifically, Chief Justice Roberts argued that the Obergefell 

decision could be used to eliminate plural marriage bans.28 Yet at no 

point in his discussion does the Chief Justice pause to consider 

whether such a comparison would be offensive to the LGBTQ 

community. To be fair, the Chief Justice does gesture towards 

                                                                                                                          
26 Indeed, by making this case about marriage, the Court, counterintuitively to 

the lay observer, issued a rather narrow decision. The Court did not address a 

myriad of other issues, such as whether sexual orientation is a suspect class under 

equal protection or whether such statutes would fail even under rational-basis 

review. See Timothy Holbrook, Justice Kennedy Comes Out for Same-Sex 

Marriage, THE CONVERSATION (June 26, 2015), http://theconversation.com/the-

supreme-court-upholds-same-sex-marriage-expert-reaction-43961 

[http://perma.cc/5E7N-AHJ4] (explaining that Justice Kennedy’s opinion, by 

relying on the Due Process Clause, defined the legal rationale for a right to same-

sex marriage).  
27 Obergefell, 135 S. Ct. at 2619 (Roberts, C.J., dissenting) (citing id. at 

2636–37 n.5 (Thomas, J., dissenting).   
28 See id. at 2621–22 (Roberts, C.J., dissenting) (discussing “whether States 

may retain the definition of marriage as a union of two people” and arguing that 

the “leap from opposite-sex marriage to same-sex marriage is larger than the 

[leap] from two-person marriage to plural marriage”). A district court has already 

found Utah’s bans on plural marriage unconstitutional, although that decision was 

subsequently vacated. See Brown v. Buhman, 947 F. Supp. 2d 1170, 1233–34 (D. 

Utah 2013) (holding unconstitutional a Utah anti-polygamy law which banned 

cohabitation, but upholding the parts of the statute which banned the possession of 

multiple marriage licenses), vacated , 822 F.3d 1151, 1178 (10th Cir. 2016) 

(finding case moot because of withdrawl of threat of prosecution).     
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potential differences, noting that he does “not mean to equate 

marriage between same-sex couples with plural marriages in all 

respects.”29  

Yet, somewhat surprisingly, he faults the petitioners for not 

demonstrating any salient differences:  

  

I do not mean to equate marriage between same-sex 

couples with plural marriages in all respects. There 

may well be relevant differences that compel different 

legal analysis. But if there are, petitioners have not 

pointed to any. When asked about a plural marital 

union at oral argument, petitioners asserted that a 

State “doesn’t have such an institution.” Tr. of Oral 

Arg. on Question 2, p. 6. But that is exactly the point: 

the States at issue here do not have an institution of 

same-sex marriage, either.30  

  

Of course, expecting the advocates for same-sex marriage to 

justify persuasively why plural marriage bans should be different is 

an odd burden because that was not the issue before the Court. More 

importantly, however, Chief Justice Roberts’ characterization of the 

oral argument is disingenuous. The petitioners offered a variety of 

reasons why plural marriage is different; the Chief Justice simply 

ignored them. Specifically, the petitioners noted complicated issues 

involving child custody and medical decision-making that could 

arise in the context of plural marriage that would justify different 

treatment.31 The petitioners’ argument also mentioned the “issues of 

coercion and consent” that plural marriage can present, “that just 

don’t apply” in the same-sex marriage context.32 Consequently, 

Chief Justice’s dissent is not a fair representation of the oral 

argument.   

                                                                                                                          
29 Obergefell, 135 S. Ct. at 2622.    
30 Id.   
31 See Transcript of Oral Argument at 19–20, Obergefell v. Hodges, 135 S. 

Ct. 2584 (2015) (No. 14-556) (“If there’s a divorce from the second wife, does 

that mean the fourth wife has access to the child of the second wife? There are 

issues around who is it that makes the medical decisions . . . . I assume there’d be 

lots of family disruption issues . . . .”).  
32 Id. at 20.   
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Nevertheless, the Chief Justice’s arguments on plural marriage 

create an interesting foil for Justice Thomas’s concerns with 

interracial marriage bans. Should LGBTQ persons find such a 

comparison offensive?  

Whether something is offensive is highly subjective, so I dare not 

suggest that I speak for the entirety of the LGBTQ community. In 

my view, however, such a comparison is not offensive. Such 

reasoning is simply what lawyers do. Now, I do take offense when 

people compare LGBTQ relationships to bestiality and pedophilia, 

because those are universally condemned, particularly due to the lack 

of any agency on the part of the victims. I also take offense when 

LGBTQ persons are compared to pathological conditions, like 

alcoholism, creating the suggestion that being LGBTQ is something 

pathological to be “cured.”33  

But, the use of Obergefell as precedent to support the elimination 

of plural marriage bans, to me, is not offensive. There are arguments 

to suggest that Obergefell is inapposite to the issue of plural 

marriage. As the petitioners noted, there are often concerns of 

coercion in such relationships.34 Moreover, for some religious groups 

that practice such relationships, there are concerns with the 

patriarchy of such arrangements and the fear that spouses in such 

relationships do not have the opportunity to freely enter or exit such 

relationships.35 Most would agree that, if plural marriage is 

appropriate, it is only when there is full and equal consent among all 

of the parties involved. Nevertheless, the comparison of same-sex 

and plural marriage for the sake of legal argument, in my view, is not 

offensive.  

  

                                                                                                                          
33 See, e.g., Timothy R. Holbrook, Sexual Orientation Doesn’t Need to Be 

Cured, CNN OPINION (July 15, 2014, 11:22 AM), 

http://www.cnn.com/2014/07/15/opinion/holbrook-gay-gene/ 

[http://perma.cc/W2QB-T7SU] (“[S]exual orientation is not a disease. It is like eye 

color or left-handedness—a natural and healthy variation within the population.”); 

see also Timothy R. Holbrook, The Expressive Impact of Patents, 84 WASH. U. L. 

REV. 573, 580–81, 621 (2006) (discussing concerns with viewing biological 

conditions like sexual orientation as “pathological instead of merely a form of 

diversity within the human race”) 
34 Transcript of Oral Argument, supra note 31, at 19–20.  
35 Transcript of Oral Argument, supra note 31, at 20. 
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CONCLUSION 

  

Typically, the general public does not pay much heed to the 

language of a Supreme Court decision. Their focus is primarily the 

outcome of the case. Obergefell is different in this regard. The 

outcome is clear, but the rhetoric of the decision has garnered 

considerable attention. The rhetoric of offense is particularly 

striking. But the language of offense seems largely misplaced as it 

relates to comparisons among same-sex marriage, interracial, and 

plural marriage bans. The use of these similar circumstances—albeit 

with stark historical differences—is merely the way legal 

argumentation works. Everyone, of course, can take offense to 

someone’s statement or argument, and reasonable minds can differ 

on what is viewed as offensive. One may find them persuasive or 

not, but, in my opinion, the use of such comparisons as a form of 

legal argument is not offensive. 
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